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INTRODUCTION.

I OFFER this book to the public in the hopes that the labour, to

which I have devoted my spare hours for some considerable

time, may prove a saving of labour to others, who may have to

advise or decide upon any of the questions treated of in this

book. The book is confined to charitable testamentary dis-

positions, and will be seen to be arranged on the following

scheme :

—

The first chapter gives a history of the subject, and the next

two chapters on Devises to Corporations, and the Custom of

London discuss two points necessary to be grasped in order to

understand the origin of many charitable gifts.

The fourth chapter gives the definition of charitable gifts

contained in the Statute of Elizabeth, and also mentions the

curious fictions which in former times were based upon that

statute.

Chapters 5 to 23 shew what gifts have been held to be

charitable, and what gifts resembling them are private gifts or

void gifts.

Chapters 24 to 29 deal with questions arising under the

Georgian Mortmain Act.

Chapters 30 to 38 discuss a number of questions arising under

charitable testamentary dispositions.

The 39th chapter is devoted to Procedure.

The 40th and 41st chapters relate to the Charitable Trusts

a 2
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iv INTRODUCTION.

Acts ; and tlie 42nd deals witli the Mortmain and Charitable

Uses Act of the present year, 1888.

On each point which is discussed in this book I have en-

deavoured to find all the authorities bearing upon it, and

arrange them in chronological order ; and then draw up a short

statement of the principles to be deduced from them, mentioning

in each clause the cases wliich support the proposition there

laid down. The date will be found appended to each case, and

by that means the case may be readily found in the chrono-

logical digest \vhich follows in each chapter. I have en-

deavoured at the same time to point out what cases are over-

ruled, and what cases, not avowedly overruled, are inconsistent

with later authorities.

It remains for me to mention the principal books on the

subject of charities, to wliich I have had recourse in preparing

this work.

Heme on Charitable Uses, published in 1660, seems to have

been the first specimen of literature upon this subject.

Duke on Charitable Uses followed in 1676, and remained for

long the standard work upon charities. Bridgman's edition of

this work appeared in 1805. It is usual to cite it in the fol-

lowing way : Duke 45, B. 630, meaning thereby to refer to the

45th page of Duke's original work, and the 630th of Bridgman's

edition. Both Duke and Heme include a number of reports of

charitable cases, and these are still referred to as authorities.

Highmore on Mortmain was published before Bridgman's

work, and reached a second edition in 1809. It also includes

some reports of cases not elsewhere to be found. It devotes

much attention to the procedure under the Statute of EKzabeth,

which had fallen into disuse before the last-mentioned date.

Shelford on Mortmain, published in 1836, is a first-class book,

like other books by the same author. It covers the whole field

of gifts to charities and corporations and the administration of
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such gifts. Most of the Acts of Parliament relating to the

subject will be found set out in the Appendix.

Boyle on Charities, published in 1837, is a carefully written

book, covering only a small field. Tlie book is difficult to pro-

cure, and I could have wished to be able to examine it more

thoroughly than can be done in a general library.

Tudor on Charities, of which the first edition appeared in

1854, and the second in 1862, is an excellent little book, giving

a succinct account of the whole law upon the subject up to the

date of its publication.

Cooke and Harwood's Charitable Trusts Acts, 2nd ed. 1867,

is a useful collection of statutes relating to charities, but de-

ficient in respect of indexing and arrangement.

Wliiteford on Charities, 1878, is a short statement of some of

the points relating to the law of charities, on less than 100 small

pages.

Very instructive chapters on the law of charities may also

be found in Eoper on Legacies, Grant on Corporations, Jarman

on Wills, Story on Equity Jurisprudence, and Lewin on Trusts,

and a good summary of the principal points is given in Theobald

on Wills.

The latest book on the subject is Mitcheson on the Charity

Commission Acts, which deals with the jurisdiction of the

Charity Commissioners, and all points arising before them.

This was published in 1887, and covers just that portion of the

subject which does not come within the scope of the present

work.
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ADDENDA.

While this book has been passing through the press, reports have been

published of several cases, which should be added to tbose cited in the text.

The case of In re Palatine Estate Charity, mentioned on p. 91, with a

reference to p. 458 of the Solicitor's Journal, and p. Ill of the Weekly Notes

of the current year, has been reported ia full in 39 Ch. D. 60. The full report

adds a few points to the prior notice, which will be found mentioned on

p. 511.

The case of In re St. Stephen, Coleman Street, and St. Mary the Virgin,

Aldermanhury (39 Ch. D. 492) (July, 1888, Kay, J.) should be added on

p. 99 to the list of cases on trusts for parishes. The decision was to the effect

that an advowson vested in trustees on trust to present such vicar as might

be chosen by the parishioners, and a vicarage house provided under a bequest

in an old will, were charitable property, and, being in London, were subject

to the City of London Parochial Charities Act, 1883. Two petitions for a

declaration to the contrary, which were presented under s. 10 of that Act,

were dismissed with costs ; and leave to appeal was refused.

Two further clauses should be added to the principles stated on pp. 223-226

respecting gifts to societies, to the following effect :

—

(1) If a so-called society is worked entirely by one individual without any
organization for carrying on its operations after his death, it expires on his

death, and a legacy, bequeathed by him to it, lapses.

(2) If a testator gives legacies to two independent societies, and the two

societies combine before his death, the amalgamated society is entitled to

both legacies.

These points are established by In re Jay, Purday v. Johnson, before

Chitty, J., Dec. 7, 1888, reported in the Times of the following day.

A testatrix bequeathed as follows :
" I give to the Rev. C. £1000 upon trust

to apply the same for the benefit of the Society for Suppressing Cruelty by

United Prayer, of which society I have for some time been the treasurer, and

to be applied by him in such way as he may consider most for the benefit of

the said society and for accomplishing the purposes and objects thereof." It

appeared the testatrix had had some cards printed, bearing a prayer on one

side, and the title of " The Society for United Prayer for Protection of Animals

from Cruelty" on the other, together with three so-called rules, namely, that

each member should (1) purchase a card, price 2d. to the rich and Id. to the
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poor, and (2) use the prayer, and (8) tliat it was hoped that each member
would try to get more members and circulate pamphlets. The testatrix paid

all expenses and received the proceeds of the cards, and rendered no accounts,

and had only kept a few incomplete memoranda of accounts. She had also

published some stories inculcating kindness to animals, but for a few years

before her death she had been ill, and nothing had been done to further

the object of the cards.

Chitty, J., held that the object of promoting a cause by prayer was not a

charity, and that viewed as a gift to a voluntary association for an innocent,

but not charitable, purpose, the gift failed by the death of the testatrix. He
considered that there was no real society, but merely an individual carrying

on a certain work under the name of a society, just as individuals in trade

often call themselves a trading company.

The testatrix also gave two legacies of £200 each to two anti-vivisection

societies. The two amalgamated.

Chitty, J., held that the amalgamated society was entitled to both legacies,

and compared the case to a bequest of legacies to a man and woman who
afterwards married.

The point that a society for accomplishing an object by prayer is not a

charity should be noted on p. 65. It would seem to be practically a religious

order not bound by monastic vows.
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THE LAW
/

OF

CHAEITABLE BEQUESTS.
oi*;c

CHAPTER I.

History of the Subject.

As uses and trusts were altogether unknown to the Common Gifts to

Law, and only recognised by the Court of Chancery, it neces- ^"JnT*'

sarily follows that charitable trusts did not exist before the

Courts of Common Law were supplemented by the Court of

Chancery. But something very like them did exist. That is

to say, there were a number of religious houses and guilds, and

there was the parson of every parish, who were all persons

having perpetual successors, with property which devolved upon

them, and there were certain duties of a charitable nature which

these persons had to perform. Each of these was, in effect, a

corporation. It is now settled law that a corporation cannot

be constituted except by a charter from the Crown, or an Act of

Parliament, or by complying with the forms prescribed by some

Act of Parliament. But the parson of every parish was recog-

nized as a corporation at Common Law, without shewing by

what authority the parish was originally constituted. And it

seems that many voluntary associations were regarded as corpo-

rations, although they had no title to the name, and being so

recognised they were called corporations by prescription. The

B
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form, then, which charity took in early times consisted of gifts

of land to these corporations. Most of these corporations were

of an ecclesiastical nature, and held their lands by the tenure

called frankalmoigne, under which they rendered no service to

any superior lord. The Crown, therefore, and any intermediate

lords, lost the services due in respect of all land thus alienated

;

and the land was said to come to a dead hand, or in Latin a

nnortua manus. The English word " mortmain " was coined

to represent this condition. The Crown and the lords naturally

objected to the putting of land into mortmain.

There are two clauses in Magna Charta having some bearing

on this practice. One, s. 32, forbids any freeman to alienate so

much of his land as will render the residue insufficient to secure

the services due to the lord :
" Nullus liber homo det de cetero

amplius alicui, vel vendat de terra sua, quam ut de residue terrjB

suae sufficienter possit fieri domino feodi servitium ei debitum,

quod pertinet ad feodum illud."

The other, s. 36, forbids a dodge, resembling the Jewish vow
of Eaca, whereby a tenant gave land to a religious house, and

thereby got it discharged from all services, and then received it

back again :
" Nee liceat de cetero alicui dare terram suam

domui religiosse ita, quod illam resumat de eadem domo tenen-

dam. Nee liceat alicui domui religiosse terram alicujus sic

accipere, quod tradat illam illi, a quo eam recepit tenendam. Si

quis autem de cetero terram suam alicui domui religiosae sic

dederit, et super hoc convincatur, donum suum penitus cassetur,

et terra ilia domino illius feodi incurratur."

The Plan- These enactments appear to have been followed, some time

Mortmain ^cfore the year 1279, by an Act of Parliament, which has been
Acts. lost, for the Statute de Eeligiosis, passed in that year (7 Edw, 1,

c. 2), begins by reciting :
" Whereas it was of late provided that

men of religion should not enter into the fees of any without the

licence and will of the sujDcrior lords of whom those fees are

immediately held," and adds that they have nevertheless done so,

and then contains an enactment, of which we will give the

original words, and a correct translation :

—
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" Quod nullus religiosus aut

alius quicunque terras aut

tenementa aliqua emere vel

vend ere, aut sub colore dona-

tionis aut termini vel alterius

tituli cujuscunque ab aliquo

recipere, aut alio quovis modo
arte vel ingenio sibi appro-

priare presumat, sub forisfac-

tura eorumdem, per quod ad

manum mortuam terrse et

tenementa hujusmodi deveni-

ant quoquo modo."

"That no religious person,

or any one else, presume, under

pain of forfeiture thereof, to

buy or sell any lands or tene-

ments, or to receive them from

any one under colour of any

gift or term or other title

whatever, or by any other

means to appropriate them to

liimself by any art or device,

whereby such lands or tene-

ments may by any means get

into mortmain."

The statute then proceeds to give the lord of the fee the right

to enter on any such lands ; and, if he omits to do so within a

year, then the like right to the next lord ; with power also for

the Crown to seize the lands at any time after a year. Numerous
evasions were attempted of this statute, and the statutes

13 Edw. 1, c. 32, and 18 Edw. 3, stat. 3, c. 3, were passed

to defeat such evasions ; and in 1391 or 1392 the statute 15

Eich. 2, c. 5, was passed. This Act recites that evasions of the

former Act had been effected on the theory of making church-

yards and consecrating them, and declares all such transactions

to be within the former statute ; and it also directs all those

that be possessed of lands by feoffment or any other means " to

the use " of religious people, to mortize such lands (i.e. convey

them to the religious people so as to bring them witliin the

former statute). It also extends the former statute to all lands

purchased to the use of guilds or fraternities, and concludes as

follows :

—

" And moreover, it is assented, because mayors, bailiffs and

commons of cities, boroughs and other towns, which have a

perpetual commonalty, and others wliich have offices perpetual,

be as X'erpetual as people of religion, tliat from hencefortli they

shall not purchase to them and to their commoiuilty or ollice,
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under tlie penalty contained in the said statute de religiosis

;

and concerning that which others are possessed of or shall

hereafter purchase to their use, and of which they are receiving

or shall receive the profits, be it done in like manner as before

is said concerning religious persons."

Uses and It may well be imagined that the above-mentioned Acts put

invented, ^^n effectual stop on gifts of land to corporations ; but a new

method of making charitable gifts was soon invented. It will

be seen that in the interval between the two above-mentioned

Acts the system had been adopted of making gifts of land to

individuals to the use of the religious houses, under which gifts

the religious houses took the profits. It was this system which

was eventually turned to account to enable charitable gifts to

be made. But in the history of our law our attention is not

called to it till several centuries later. We first find that the

system of uses was adopted by private individuals to avoid the

feudal incidents of tenure. A temporary blow was given- to that

system in Henry VIII.'s reign by the Sta.tute of Uses, which

conferred the legal estate on the cestui que use, i.e. the person

who had the use of the land. But the effect of the statute was

nullified by a decision that the legal estate was only conferred

on the first person who was named to have the use, and if he

was further directed to pass on the beneficial interest to some-

body else, the legal estate did not go with it. The Court of

Chancery, however, compelled the legal owner to allow the

beneficial interest to go as directed ; and the system of uses

was thus revived in an improved form under the name of

trusts.

Now gifts of the land itself, or the legal estate, could only be

made to individuals for certain estates and interests known to

the law. In the course of time a rule was hammered out that

a remainder to the unborn child of an unborn person was void,

at least when preceded by a life estate in the unborn parent,

and probably in all cases. Then when the Court of Chancery

had to deal with uses and trusts for individuals, it followed the

legal rule in the case of equitable estates in land corresponding
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to legal remainders, and in other cases it adopted an analogous

rule, namely, that every use or trust must be so limited as

necessarily to vest within a life or lives in being and twenty-one

years, allowing only the further period of gestation of the parties

entitled, where such gestation actually caused this limit to be

exceeded.

But uses and trusts of land were not necessarily confined to Perpetual

gifts to determinate individuals. It was possible to express to trusts

give land to trustees on trust to apply the rents and profits allowed,

every year for ever, to say masses for the donor's soul, to keep

his tomb in repair, to teach particular religious opinions, to dis-

tribute food to the poor, to keep up a school or a hospital, and for

a multitude of other purposes. One by one the question of the

validity of such trusts was brought before the Court of Chancery.

In deciding these questions the Court put aside altogether the

rules of remoteness and perpetuities. It considered only this :

Having regard to all legislative enactments, and general legal

principles, is it or is it not for the public benefit that property

should be devoted for ever to fulfilling the purpose named ? If

the Court considered that it was not for public benefit, it held

the trust altogether void. Thus it held void, trusts to say

masses for the donor's soul, to keep in repair a tomb outside of

a church, or to teach religious opinions on which penalties were

inflicted by statute. If the Court considered that it was for the

public benefit that the property in question should be devoted

for ever to fulfilling the purpose named, it held the purpose

good. Thus it held good all trusts for promoting the established

religion, also all trusts for keeping up schools and hospitals, and

many other trusts. These trusts, for purposes which the law

considers it for the public benefit to perpetuate for ever, are

called charitable trusts. This is the only general definition

which can be given of the word charity. If we want a more

precise determination of what is, and what is not, a charity, we

must resort to a simple enumeration of the purposes which

have been included under the term. An early statute, namely,

43 Eliz. c. 4, contains an enumeration of the principal chari-
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table purposes then in vogue, and the list there given is

taken as a guide in deciding whether any purpose is charitable

or not. But we shall see in the course of our work that many
purposes have been held to be charitable which are not men-

tioned in this statutory list.

We have hitherto spoken only of land, but gifts of other

species of property were subjected to the same rules of perpe-

tuities, as trusts of land, and to the same rules, as to void

purposes and charitable purposes ; although land alone was

affected by the Plantagenet Mortmain Acts which have been

mentioned above, and land was and is subject to many rules

of law which do not affect other kinds of property.

Y^'t abf
** ^^ ^^' ^^ doubt, known to our readers that a power of devising

land by will was just practically acquired by means of the

system of uses ; and though the Statute of Uses (27 Hen. 8,

c. 10, A.D. 1535) destroyed it for a moment, another statute,

passed some five years later (32 Hen. 8, c. 1), and amended

by an explanatory Act (34 Hen. 8, c. 5), openly authorized

devises of socage land, and two-thirds of knight-service land

other than devises to corporations. More than a century later,

on the restoration of Charles II. in 1660, all tenures were

turned into socage tenure (12 Car. 2, c. 24) ; and all land thus

became deviseable. Gifts of land to private trustees for chari-

table purposes then became common, and many of the old evils

attendant on alienations in mortmain began to be felt again.

The At length the Georgian Mortmain Act (9 Geo. 2, c. 36) was

Monma?n P^sscd, enacting that from and after June 24, 1736, no land.

Act, 1736. charges on land, interests in land, or money to be laid out in

land, should be given for charitable purposes, except in the

manner and with the formalities required by the Act. The

manner and form thus appointed required for a gift of any

property other than stock in the funds, a deed attested by two

witnesses, enrolled in the Chancery Enrolment Office within six

months, and reserving no benefit for the donor ; and the Act

further provided that, if the deed was a deed of gift and not a

conveyance in a sale for full value, it should be made void by
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the death of the donor within twelve months after its execution.

For a gift of stock in the funds, it required a transfer in the

Bank books at least six months before the donor's death.

It will be observed that tliis Act applies not only to land but impure

to personal estate, which consists either of a charge upon land,
P^'®''"'* ^

an interest in land, or money to be laid out in land. Such

personal estate cannot be left by will for charitable purposes.

All such personal estate is called impure personalty. On the

other hand, all personal estate which does not come under any

of these categories is called pure personalty, and may be left by

will for charitable purposes, provided that such purposes do not

necessarily involve the acquisition of land, or, in technical words,

tends to mortize land.

Certain charities are excepted from the operation of the Act ; Excepted

a few others have also been excepted by subsequent Acts of ^ '''"^'^^•

Parliament ; and the general provisions of the Act have been

modified in several particulars.

We ought to add here that the provisions of the old Planta- Modifica-

genet Mortmain Acts have been considerably modified in the piantacre-

^

course of centuries, and some corporations have been excepted "•-'* '^*^'^^-

from them altogether, and many others have received licences

to hold a limited amount of land. The rights of the inter-

mediate lords have been abridged by giving to the Crown alone

the right to grant a licence to any corporation to hold land

(7 & 8 Will. 3, c. 37). Incorporated charities are empowered

to invest money in land with the consent of the Charity Com-
missioners, without any further licence (18 & 19 Vict. c. 124,

s. 35), and other corporations holding money for any public or

charitable purpose are allowed to invest it on real security

(33 & 34 Vict. c. 34). Trading companies may hold land

(25 & 26 Vict. c. 89, s. 18), and non-trading companies may
hold two acres without any licence, and further land if licensed

thereto by the Board of Trade (25 & 20 Vict. c. 89, s. 21). The

trustees of any charity are also able to procure incorporation

from the Charity Commissioners (35 & 3G Vict. c. 24). When
land, however, is purchased Ijy a charitable corporation under
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these Acts, the forms required by the Georgian Mortmain Act

must be observed.

Custom of A few more points in the sketch above given ought to be

London. filled in at once. It was an ancient custom of the city of

London that its citizens had the right of devising land within

the City to corporations without any licence from the Crown.

This right remained, as will be shewn in a subsequent chapter,

notwithstanding the Plantagenet Mortmain Acts, and was freely

exercised. Such devises were made sometimes so as to give the

land to some City company as part of its corporate property, and

sometimes so as to give it subject to some charitable trusts

affecting the whole or part of the income produced by the pro-

perty. These devises have led to litigation in a great number

of cases, the question in dispute being the application of the

income of the property after the rents of land in the City had

very much increased. The power to devise land in the City to

civil, i.e. not charitable, corporations, so as to make it part of

the corporate property, appears still to exist. There has been no

Act of Parliament authorizing the Crown to seize such land, or

rendering such a devise void. But the power to devise land in

the City to corporations for charitable purposes is clearly con-

trolled by the Georgian Mortmain Act (9 Geo. II., c. 36). There

does not appear to be any decision to tliis effect, but that cir-

cumstance shews that the Act has been so understood, and that

no attempt to raise a contrary contention has ever been made.

Devises to We ought to add a few further words on the subject of devises

Uons!*^*'
^° corporations. The Plantagenet Mortmain Acts did not render

a gift of land to a corporation void, but gave the Crown power

to seize it. But the Statute of Wills in 1540 (32 Hen. 8,

c. 1), as explained by the statute 34 Hen. 8, c. 4, excepted

devises to corporations from the devises thereby authorized.

The result was that a devise of land to a corporation was void,

and the land descended on the heir. Nevertheless, devises of

land to corporations upon charitable trusts were held good ; and

we shall shew in a separate chapter that the result of the cases

appears to be that they were held good in equity on the ground
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that a trust shall not fail for default of a trustee ; and that they

were held to pass the legal estate on the ground that the statute

43 Eliz., c. 4, repealed the exception in the Statute of Wills so

far as regards devises to corporations upon charitable trusts.

The present WHls Act (7 WiU. 4 & 1 Vict. c. 26, Jan. 1, 1838),

authorizes devises in general terms, so that a devise to a corpo-

ration appears to be valid, but renders the land forfeitable to

the CrowTi ; but a devise on a charitable trust is rendered void

by the Georgian Mortmain Act, unless to a charity excepted

from that Act.

The whole law on the subject of this chapter is now summed Mortmain

up in the Mortmain and Charitable Uses Act, 1888(51&52
Vict. c. 42), which repeals the old Acts of Parliament, and

re-enacts the effect of them in a clear and concise form, and

introduces a few slight amendments. Tliis Act will be set out

in full and discussed in a later chapter, and its effect will be

noticed from time to time in the course of this book.
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CHAPTER 11.

On Devises to Corpokations.

Devises to We have already mentioned that the Planta^enet Mortmain
corDorS"

tions on -A-cts did not render a gift of land to a corporation void, but only

trustr^'^
gave the Crown power to seize it. But the Statute of Wills in

1540 (32 Hen. 8, c. 1) as explained by the statute 34 Hen. 8,

c. 4, excepted devises to corporations from the deAdses thereby

authorized. The result was that a devise to a corporation under

that Act was void, and the land descended on the testator's

heir-at-law. There was, however, and there still is, an equitable

maxim, that a trust should not fail through any defect in the

trustee. From this it followed that, if land was devised to a

corporation upon a trust, the testator's heir took it likewise

subject to the trust ; and the cestui que trust could apply to the

Court of Chancery and so compel the performance of the trust

:

see Sonley v. Clochmakcrs' Company (1 Bro. C. C. 81) ; and the case

in 1570 mentioned in A.-G. v. The Master of Brcnttcood Sehool

(1 M. & K. 376). It was natural, then, that an heir-at-law should

not care to claim land which was affected by a trust exhausting

the whole income produced by it : and it seems to have happened

that in many cases, after the statutes 32 Hen. 8, c. 1, and

34 Hen. 8, c. 4, land was devised to corporations upon charitable

trusts, and the corporations were allowed to take possession of

the land without any molestation by either the heir-at-law or

the Crown.

This practice has been confirmed by legal decision, and the

validity of a devise to a corporation for a charitable purpose

prior to the Georgian Mortmain Act may be looked upon as

settled. That is to say, it may be looked upon as settled that
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the Court of Chancery would both enforce the trust, and commit

the administration of it to the corporation named, and protect

the corporation in the possession of the property, and permit it

to sue in respect thereof. The bulk of the authorities also sup- They took

port the proposition that the devise was good at law after the

statute 43 Eliz. c. 4, and that the corporation took the legal

estate ; and this was so held explicitly in Benet Coll. Camh. v.

Bishop of London (Jan. 1778) (2 W. Bl. 1182). This decision

was avowedly based on the ground that such a devise was

rendered good at law by the statute 43 Eliz. c. 4. We shall

mention that statute more fully in a later chapter, and it will

be seen that it was a pure legal fiction to base such a decision

upon it, and that other decisions were based upon it which were

equally unwarranted. Legal fictions were, however, in vogue

amongst us some centuries ago, though they have fallen out of

favour now. Later judges have therefore condemned the forced

and unnatural construction which was placed upon that statute :

Lord Northington inA.-G. v. Bradley (1 Eden. 482) ; Lord Eldon

in. A.-G.\. Skinners Company (2 Euss. 420);' Lord Eedesdale

in A.-G. V. Broion (1 Bligh, N. S. 347) ; and Lord St. Leonards

in Incorporated Society v, Richards (1 Dr. & War. 258) (1841).

Moreover, the last-mentioned case of Incorporated Society v.

Richards was a case in Ireland, where the statute 43 Eliz., c. 4,

does not apply, and Lord St. Leonards, in his judgment, referred

the validity of a charitable devise to a corporation to an

inherent jurisdiction of the Court of Chancery to establish

defective gifts for charitable purposes, and referred to Symons'

Case, Duke B. 163 (1582), and A.-G. v. Master of Brenttvood

School (1 M. & K. 390), and he held therefore that such a devise

was good in equity in Ireland as well as England. Such a

jurisdiction could only have enabled the Court of Chancery to

establish the gift in equity, and could not have justified a

decision that tlie devise gave the legal estate to the corporation.

Accordingly Lord St. Leonards threw doubts on the case of

Benet Coll. Camh. v. Bishop of London (2 W. Bl. 1182), l)ut at

the same time he admitted that it was too late to overrule tlie
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decisions, which he regarded as being based on a forced and
unnatural construction of the Act 43 Eliz. c. 4. We conceive

therefore that the doctrine that the legal estate passed by such

a devise in England must be regarded as law. In the case of

the Incorporated Society v. Eichards (1 Dr. & War. 258) the

land was devised to the corporation without any expression of

trust, but as the corporation existed solely for charitable

purposes, this was held equivalent to a devise upon a charitable

trust.

We ought to repeat here that the existing Wills Act authorizes

devises in general terms, so that a devise to a corporation is now
valid, subject, however, to the right of the Crown to seize the

land. But a devise on a charitable trust is rendered void by
the Georgian Mortmain Act, unless to one of the few charities

excepted from that Act.

Cases on We will add here a list of cases relating to devises to corpo-

jec\!" rations upon charitable trusts :

—

Trinity College Case (M. T. 1566) (Dyer, 255 {h)). A devise

to a college for schools and scholars, held good under the Act

1 & 2 P. & M. c. 8, s. 51, authorizing de\dses to spiritual

corporations, if made within twenty years after the passing of

the Act.

Mayor of Reading v. Zawc (Hearne, 99 ; Duke, B. 361) (1601).

A devise to the poor people maintained in the hospital of L. at

E. for ever. The defendant was ordered to assure the land to

the mayor and burgesses of E. for the maintenance of the

hospital. The mayor and burgesses were incorporated and had

a licence to take land in mortmain. It is possible that this case

was decided on the Act 35 Eliz. c. 7 (1592-3), which enacts by

s. 9 in statutes of the realm, and s. 27 in Eemington's edition,

that " it shall be lawful for every person, for and during the

space of twenty years next ensuing, to make feoffments, grants,

or any other assurances, or by last will in writing to give and

bequeath in fee simple, as well to the use of the poor as for the

provision, sustentatiou, or maintenance of any house of correction

or abiding houses, or of any stocks or stores, all or any part of
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such of his lands, tenements and hereditaments, and in such

manner and form as he might have done to and for the provision,

sustentation, or maintenance of any houses of correction or abid-

ing houses, or of any stocks or stores, by force of the said statute."

The statute here referred to is apparently 18 Eliz. c. 3 (1576),

which provides that lands held in socage may, during twenty

years thereafter, be given towards the maintenance of houses of

correction and stocks for the poor.

Champion v. Smith (1605-6) (Tothill, 30). A devise of copy-

holds out of London to the parson and churchwardens of Thames

Street, on trust to sell and apply the proceeds in charity, held

good.

Case of St. Olave's School, Southwark (M. T. 1612) (2 Bulst. 33).

In this ease a de^dse to a corporation was held good at law, so

that they were entitled to maintain ejectment, and recover

judgment. The will was made in 22 Eliz., but the date of the

testator's death is not given.

Jesus College Case, alias Lloyd's, FloycVs, or Flood's Case (1615)

(Hearne, 91 ; Duke, B. 363 ; Hob. 136 ; 1 Eq. Ca. Ab. 95, s. 6).

Devise of land to Jesus College to find a scholar, held good

under the stat. 43 Eliz. c. 4 as a limitation and appointment,

the devise being considered void at law. The devise was made

before the stat. 43 Eliz. c. 4.

An Anonymous Case in Moore, 852, 853 (T. T. 1616), is some-

times referred to on this point, but in that case the land was in

London, and was merely charged with payment of an annual

sum to the Merchant Taylors Company for charitable purposes.

The devisees subject to the charge were held to take in fee.

Penniman v. Jcnniwjs (Tothill, 34), lands given to church-

wardens, void in law, decreed hereabout {i.e. in Chancery), 2 Car.

i.e. 1626-7.

Hellams Case (1629) (Hearne, 95 ; Duke, B. 375). A devise to

the Company of Leather Sellers, upon a charitable use, was held

effectual, though tlie company was a corporation ; but it is said

that an order was made to settle the lands upon the company.

Maijor of Bristol v. Whitton (1633) (Hearne, 100 ; Duke, B.
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377). This is called a devise of money to a charitable use, and

it is said to have been resolved that, though Bristol was a cor-

poration, the devise to them was good. It was apparently a

devise of land, Tothill, 33.

Plate V. >S'^. Johns Coll. Camh. (1638) (Hearne, 89 ; Duke
B. 379). A tenant in tail devised unsurrendered and unbarred

copyholds to one for life with remainder to tlie defendant cor-

poration by a wrong name. The remainder was held good in

equity. This was reaifirmed on subsequent occasions. See

A.-G. V. Flatt (Finch, 221) (T. T. 1675), where an arrangement

with the heir was held illegal.

Mayor of Londoiis Case or Case of St. Bartholomew's Hospital

(1639) (Duke, B. 380). A devise to the mayor and chamber-

lain for a charitable purpose, was held to mean mayor and com-

monalty and to be a good devise.

A.-G. V. Neioman (H. T. 1670) (1 Ch. Ca. 157), snh nam. B.

V. Newman (1 Lev. 284). A devise to Trin. Coll. Camb. to main-

tain a scholar, held good, following Lloyd's Case (Hob. 136)

;

•but it is stated in 1 Ch. Ca. that the decree was made with the

defendant's consent.

Portreeve, etc. of Cliarcl v. Opie (1673) (Finch, 75). A devise

to a corporation in remainder, established ; but the testator

seems to have had only an equitable estate.

Pewterers' Co. v. Christ's Hospital (1 Vern. 161) (E. T. 1683).

An executory devise to a charitable corporation held void for

remoteness, and not challenged on any other ground.

' A.-G. V. Tancred, alias Christ's College Case (Nov. 1757, Lord

Keeper) (Amb. 351 ; 1 Bl. 90 ; 1 Eden. 10). A devise in 1746 to

the masters of Christ's and Caius Colleges and certain other

officials elsewhere for collegiate purposes at these colleges held

good in equity, though made to persons incapable of taking in

succession.

A.-G. V. Lady Downing (1767) (Wilmot's Cases and Opinions,

1 ; Amb. 550). A devise for charitable purposes made before

the Georgian Mortmain Act with a direction to apply for incor-

poration, held good, with a discussion on devises to corporations.
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Bend Coll. Camh. v. The Bishop of London (1778) (2 W. Bl.

1182). A devise to the plaintiff corporation by will dated in

1719, held to carry the legal estate, on the ground that the stat.

43 Eliz. c. 4, repealed pro tanto the exception of corporations

from the Statute of Wills.

A.-G. V. Mayor, Jurats and Commonalty of Rye (7 Taunt.

546) (1817). A devise made in 1708 to the mayor, jurats and

Town Council of Eye on trust to establish a school :

—

Held, that

this meant the defendant corporation, and that they took an

estate in fee simple in the land. The argument in this case was

solely directed to the misnomer of the corporation. This was a

question of law referred to the Common Law judges by the

Court of Chancery.

A.-G. V. Flood (1817, Ireland) (Hayes, 611; Hayes &
J. Appx. XXL). The statute 43 Eliz. c. 4, does not extend

to Ireland. In this case a testator duly made by will a

devise of land in Ireland to Trin. Coll., Dublin, to maintain

a professor of Erse, and give prizes for composition in Erse,

Greek, and Latin, and purchase books and manuscripts in Erse,

and other languages :

—

Held, the devise void at law, as being to

a corporation, and the trusts to fall with it, because they were

for purposes of the corporation. Careful judgments of the L. C.

and C. J., who agreed that the devise would have been good in

England, by reason of the stat. 43 Eliz. c. 4, and the decisions

upon it. But this case has been overruled as to Ireland also, as

mentioned below,

A.-G. V. Skinners' Co. (1826) (2 Euss. 416). The question is

discussed in the judgment in this case.

A.-G. V. The blaster of Brentwood School (1 M. & K. 376)

(March, 1833, Leach, M.E.). This case was as follows :

—

Tlie Crown had authorized A. to found a school for the inliab-

itants of S., consisting of a master and two wardens, the same to

be a corporation. A. founded it and devised land to it in 1565,

on trusts partly for the purposes of the school and partly for

poor persons at S. He died soon afterwards, and his heir-at-law

entered upon the land. Thereupon in May, 1570, a suit was



16 CHARITABLE BEQUESTS.

instituted in the Court of Chancery by some inhabitants of S.

against the heir—and the heir was ordered to convey the land

to the school.

It was argued in 1833 that this must have been the voluntary

act of the heir. But Sir J. Leach said, " I am of opinion, that

although at this time no legal devise could be made to a cor-

poration for a charitable use, yet lands so devised were in equity

bound by a trust for the charity, which a Court of Equity would

then execute."

Incorporated Society v. Richards (1841, Ireland) (1 Dr. & W.
258, Lord St. Leonards). In this case there was a devise to the

Incorporated Society without mentioning any trusts, but as the

Society existed only for charitable purposes, Lord St. Leonards

held that the trusts were good in equity, though the devise was

bad at law in Ireland, thus overruling A.-G. v. Flood, as above

mentioned.
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CHAPTER III.

On the Custom of the City of London.

"VYe have already mentioned that according to the custom of the Old London

city of London every citizen or freeman had the power to devise
^'^^''^^"•

lands within the City to any corporation, notwithstanding the

Plantagenet Mortmain Acts. The origin of this custom takes us

back beyond the time of legal memory. The records of the city

of London comprise charters granted by our kings as far back as

the time of Henry I. (c. 1100), conceding to the citizens the

right to have actions for lands decided according to their own
laws. A charter of King John and later charters state precisely

that this privilege only extends to lands within the City. (See

the Liber Albus, translated by Riley, pp. 115, 118.) It is

probable that the charter of the city of London served to some

extent as a model for Magna Charta, conceding certain rights to

all the citizens of the realm. Magna Charta itself was first

promulgated in 1215, and repeatedly confirmed, notably in the

9th year of Henry III., 1225, under which date it figures as the

first Act in our statute books.

The 9th clause of Magna Charta contains the following Confirmed

WOraS .

Charta.

Let the City of London have

all its ancient liberties and

customs.

Civitas London habeat omnes

libertates suas antiquas et con-

suetudines suas.

Now one of the customs of the city of London was to the Custom to

effect that every citizen might devise his land within the City.
f,j^£^i„

The custom was doubtless highly valued, and stood in bright London,

contrast with the feudal law outside the walls, where a land-

o
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owner, having an infant heir, liad the sorry prospect before him

of leaving his land to fall into the hands of the Crown during

his child's minority. The custom is noticed in many of the

ancient records of the City, which also shew that wills of land

within the City were proved before the mayor and aldermen in

tlie Hustings Court of the City.

In one case (c. 1256) a widower claimed land under a will

made by his wife during coverture, but his claim to probate

thereof was successfully resisted by her heir, on the ground that

by the custom of the City a married woman could not alienate

land except by a public declaration under oath, made with

her husband's concurrence in the Hustings Court ( William of

Munchanseys Case, Liber de Antiquis Legibus, a.d. 1256-7,

Camden edition, p. 24 ; Eiley's translation, p. 26) ; and see Bolmn's

Privilegia Londini, 1st ed. 156, 3rd ed. 211, for the power of

a married woman to make a testamentary disposition in this

way.

In or about 1258 a rule was laid down that the proof of a

will, professing to devise a tenement, should not be delayed by

a claim to the tenement set up by a third party, and that the

proving of the will should not prejudice such a claim (Liber de

Antiquis Legibus, a.d. 1258-9, Camden edition, 41 ; Pdley's

translation, 44). The wills enrolled in the Hustings Court from

the year 1258 downwards are still preserved in the Guildhall

records.

In 1268, when the Bishop of London was abroad, one Godfrey,

who is described as guardian of the bishoprick, seems to have

thought that the acts of the mayor and aldermen in proving

wills were an infringement of the prerogative of the bishop. He
accordingly directed the parish priests of the City to excom-

municate a number of the officials who had taken part in proving

wills. This led the citizens to apply to the king, Henry III.,

who addressed a mandate to the said Godfrey and compelled him

to revoke his order. The king's mandate recites that the citizens

of London had been accustomed from time immemorial, by

grant of the king's predecessors, and the king himself, and by
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ancient and approved custom, to de\'ise their lands and tene- Custom

ments, within the liberty of the City, in their last will as they estTbLhed.

thought fit, and to admit proof of the will in their own presence

in their Hustings Court in London ; and proceeds to order a

revocation of the sentence of excommunication (Liber de

Antiquis Legibus, Camden edition, 106 ; Eiley's translation. 111).

We may here observe that this municipal probate only

applied to devises ; and if a will affected goods and chattels as

well as land, it required to be proved before the ordinary.

Moreover the proof before the ordinary was usually made before

the municipal probate ; at least such was the usage in later

times (Bohun's Privilegia Londini, 1st ed. (1702), p. 156,

3rd ed. (1723), p. 211 ; Netter v. Brett, Cro. Car. 395 (H. T. 1635),

citing p. 246 of The Eegister, but quaere, what Eegister ?).

Some later entries shew us that the custom was restricted by

a rule that a man could not devise more than a life estate to his

widow, but if a fee were devised to her, she might waive the

reversion and take for life only (Riley's Liber Albus, 194,

under dates 1304-5, 1308-9, and 1321-2). This restriction has

been removed by the Wills Acts.

The custom to devise land in London being thus firmly Mortmain

established before the year 1279, the Statute de Eeligiosis super-

vened in that year, preceded by the lost Act mentioned in its

preamble. According to modern ideas, this statute would have

superseded both the prior provision in Magna Charta and the

Crown grants contained in the charters of the City, and we

shall find that the Law Courts adopted this view in later times.

But the supreme legislative power of Parliament was not com-

pletely realized in the year 1279.

Only some twenty years previously the Earl of Leicester,

after procuring the ordinances of the so-called Mad Parliament,

at Oxford, had brought them to the city of London, and asked

the City officials to assent to the same, and they had given their

assent subject to a reservation of all their ancient customs and

liberties. A few years later, namely, in 1205, the boroughs had

been invited to send representatives to the Parliament which

c 2

supervene.
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was summoned after the battle of Lewes ; but during the next

thirty years they were only occasionally summoned, and the

statutes were still expressed to be ordinances of the king made

on the advice of his council, differing little in appearance from

ordinances made on his own authority alone. Still the power to

legislate for the city of London was consciously felt ; indeed,

the Statute of Gloster, promulgated in 1278, contains several

clauses expressly relating to actions respecting land in London

(6 Edw. 1, cc. 11-14). This statute, however, was probably

made on a petition of the citizens of London ; and, anyhow, it

is clear that the citizens succeeded in maintaining that their

customary right of devising land within the City was not affected

by the Plantagenet Mortmain Acts. It was only natural that

they should set a high value upon their power of devising land

by will ; and the Crown had no interest in extending the Mort-

main Acts to the city of London. According to the terms of

the Crown charter the City officers paid a fixed annual sum to the

Crown, called their " firma," a fee farm rent in fact ; and the cus-

tody of orphans within the City, and the rights resembling the

feudal incidents of the tenure of land belonged to the same officers

(Riley's Liber Albus, pp. 114 et scq., and see on p. 419 Alice

Fourneuxs Case, in which the mayor and aldermen obtained

redress for a breach of their right to dispose of an infant heiress

in marriage).

Devises in Soon after the Statute de Eeligiosis a case came before the

"•"uT held
i^ayor and aldermen, which may well have suggested the ques-

in City tion, whether the Statute de Eeligiosis affected the customs of

London. It appears that the will of one Osbert, of Suffolk, had

been proved in 1284, and that he devised certain houses in the

City to be sold and the proceeds to be applied in providing

certain divine services to be performed for the souls of himself

and his wife and all the faithful departed, and the surplus to be

paid towards the repair of London Bridge. Nevertheless his

heirs claimed these houses in 1303, but the Court decided

against them, though with two dissentient voices. But the

grounds of the heirs' claim, and the reasons for the decision and

Courts,
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the dissents, do not appear, and we can only conjecture that the

effect of the Statute de Eeligiosis was discussed, inasmuch as we
find that the City judges at a later date regarded the founding

of a chantry as coming within the provisions of that statute (see

the judicial opinion given in 1378, stated below), and the king's

judges did so also (40 Edw. 3, case 26). Anyhow, two years

later, namely, in 1305, a unanimous decree was pronounced

under the same will, ordering certain persons, probably the

devisees of the houses, to sell them and apply the proceeds in

fulfilling the terms of the will as above-mentioned {Case of

Osbert's Will, Liber Albus, Eiley's translation, p. 108).

In March, 1327, immediately after the accession of Edward III., Charter of

the citizens procured a new charter containing a special clause
^a^jj^^ions

to the effect that they might devise their tenements within the devises in

City as well in mortmain as in any other way, and this clause

has been repeated in all subsequent charters (Eiley's Liber

Albus, pp. 130, 142, 149; Norton's History of the City of

London).

A few years later, namely, in 1340, the Act 14 Edw. 3, st. 1,

c, 1, confirmed the Great Charter, and added that the city of

London and all other cities and boroughs in England should

have all their franchises and customs. And this may be con-

sidered as adding Parliamentary sanction to all the Crown

charters prior to that date.

Under the date 1344 we find a case in the Book of Assizes, King's

18 Edw. 3, case 24, in which a custom to devise land in mort-
rrfefthe

main without licence was upheld, and the custom of London was power to

referred to. The Court appears to have expressed an opinion ter.

that that custom rested upon the charter granted in the first

year of the king's reign, and that the citizens had not the right

before that date.

Under the date 1366 we find a case in the Book of Assizes,

40 Edw. 3, case 26, in which an escheat was upheld of lands in

London devised in mortmain. The custom does not api)ear to

have been pleaded, nor tlie charter ; but a usage to perpetuate

such a devise was dragged in by the Crown. The land was
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devised to A. to pay an annual sum to find two chaplains to

sing for the testator's soul for ever. This was held to be a

mortizement, and the Crown was held entitled to the rent-

charge. In the same case the sustenance of a lamp was held

not to be a mortizement.

We must next notice a case which is given in the Book of

Assizes as 38 Edw. 3, c. 18 (1364), and in the Year Book as

45 Edw. 3, p. 2G, case 39 (1371). One Otes devised land in the

City in mortmain. He was not proved to be a citizen. It was

held that the Crown could seize the land, as the privilege of

devising in mortmain did not extend to any who were not

citizens.

This leads us to consider who are citizens. It appears that in

early times all persons who resided in the City and paid certain

City taxes, called scot and lot, acquired the rights of citizenship,

and citizenship was lost by non-residence and avoidance of these

imposts. Hence these words are sometimes dragged into the

discussion of our subject. But in more recent times this mode

of acquiring citizenship has come to an end ; and it is now clear

that the class of citizens includes only the following persons :

(1) persons to whom the freedom of the City is granted by the

Court of Aldermen on payment of a sum of money, or as a com-

pliment; (2) persons who serve an apprenticeship with a free-

man and so procure admittance
; (3) sons and daughters of

freemen born after their fathers obtained the freedom, who

themselves after attaining twenty-one apply to be admitted

;

and (4) widows of freemen so long as they remain widows. All

other persons are called foreigners in this respect.

We should next notice a curious entry contained in the records

of the City, of the date 1378, which is of sufficient interest to

warrant its insertion in full here. It is in the following

words

:

" Be it remembered, that at a meeting of the Common Council

of the city of London, holden on the Thursday next before the

Eeast of Saint Michael, in the second year of the reign of King

Richard the Second, for the removing of doubts which existed
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among parties pleading as to certain ancient customs of the said

City, and as to whether the following was an approved custom

or not :—that is to say, that when a person, a freeman of the said

City, by his testament, proclaimed and enrolled according to the

custom of the said City, devises lands, tenements, or rents unto

a chaplain or chaplains for the maintenance for ever of any

chantry and chantries, or for other works of churches, or the

yearly celebration of anniversaries, or for finding, making, or

maintaining for ever any lights, or other divine services, or works

of piety ; although at the time of the devise, or at the death of

the devisor, there may not be any parson capable, or any chantry

existing, as to which such devise may take effect ; and although

the execution of the last will of such testator may by his execu-

tor or executors not be fulfilled, by neglecting to present a fitting

parson or parsons unto such chantry or chantries, or to find such

lights, works of churches, anniversaries, or other works of piety

;

and although in such testament, through negligence or ignorance

on part of the writer, there may not be special mention made of

the names of the parsons who are to celebrate the same, nor yet

of those who are for ever to present unto the same ; and further,

although in such testament there may not be inserted a clause

of distress, or the names of those by whom such distress shall be

made, in case that the will of the testator shall not be fulfilled.

Nevertheless, if by words in such testament contained, an inter-

pretation may be made, conceived, or reasonably estimated, that

it was the last will of the testator to found such chantry, lights,

divine services, or such works of piety, for ever to be main-

tained, made, or found, the rector or parishioners of the church

unto which such chantry, lights, divine service, or other like

work of piety pertains, or, in default of them, the mayor and

aldermen, may unto such chantry, &c., present a fitting parson,

as heretofore in like cases, as well for all time before the charter

unto the citizens of London l)y King Edward, the Third since

the Conquest, of happy memory, granted, as since the date of

such charter, they have been wont to present ; as also, for arrears,

if any, distrain upon the lands and tenements from which the
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rents for maintaining such chantry, lights, divine services, or

works of piety, ought to proceed ; in accordance with the effect,

intention, and last will of the testator. Provided always, that

such interpretation, understanding, and reasonable estimate of

the last will of the testator, shall by the mayor and aldermen

of the said City, and not by others, in accordance with ancient

customs, good faith, and justice be made ; and that whatsoever

shall in such case by them be so adjudged shall remain in per-

petual strength and force. Upon this, as before stated, becoming

a matter of question, the Common Council marvelled that so old

a custom should as between any parties pleading in London

become matter of doubt.

" And therefore, by Nicholas Brembre, then mayor, and so

individually by each alderman, and then by the rest of the com-

moners, answer was generally made, and it was unanimously

and positively attested, as to the whole of such enquiry, that for

all time, before the obtaining of the said charter as well as since,

the same had been in the City an approved custom ; and to the

end that the same might not thereafter become a matter of

doubt, they commanded that among the other memoranda of the

said City entry should be made to such effect " (Eiley's Liber

Albus, p. 386).

Eather more than a century later we find some cases which

do not quite accord with the principles above indicated.

Law Courts In the Year Book (5 Hen. 7, p. 10, case 1, H. T. 1490), a case

devising occurs in which a defendant pleaded the custom that a citizen

power as could devisc land in London : and on the plaintiff obiectincr
incident to , , , -, -, i ^ ^ -,

tenure; that the custom Only extended to those who were both citizens
license in

^j^^ freemen, the defendant amended his plea in that respect.
mortmain ^ ^
as confined The plaintiff then traversed the allegation that the defendant

and citi-^
^^^ ^ freeman, and the statement of the case ends with an

zens. observation of the reporter that the custom to devise was

general, but the power of devising to guilds and corporations

was restricted to freemen, as was shewn by later cases. The

case, however, shews that a distinction was drawn between

citizens simply and those who were both citizens and freemen.
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The former word probably included all residents who were

assessed to scot and lot ; the latter only such as were formally

admitted to the freedom of the City.

A few months later, in the same Year Book (5 Hen. 7, p. 18,

case 12, E. T. 1490), we find Bryan, C.J., expressing an opinion

that the custom to devise in the City extended to foreigners as

well as citizens, but the power to devise in mortmain was

restricted to freemen and citizens. And a few years later we

find this view adopted by the City authorities in the Year Book

(11 Hen. 7, p. 21, case 8, E. T. 1496).

Before stating the last-mentioned case, we may premise that

a charter of Edward IV., confirming one of Eichard II. (Eiley's

Liber Albus, p. 143), provided that, when any custom of the City

was in dispute in the Law Courts, the mayor and aldermen might

decide it, and send their recorder to certify their decision in

court (Pulling's Laws of London, p. 9). In the course of time

it became usual for the recorder to bring a written certificate to

the court and depose to its correctness. The certificate was con-

clusive, unless the City was itself interested in the action, in

which case the question of the custom was left to the jury {Day

V. Savage, Hob. 87) (c. 1613-25).

We can now state the case in the Year Book (11 Hen. 7,

p. 21), which is in words which may be translated as follows :

—

" Note, that Fitzwilliams, Recorder of London, certified this The City

term in the Common Bench, that the custom of the city of g^optthis

London was, that each one that had lands or tenements within view,

the said City could devise them by his will, as well foreigner as

he that is citizen and freeman of the said City. And the reason

is, as I understand, because that custom is incident to the land,

and not to the person."

The adoption of this view by the City authorities was probably

prompted by the jealousy with which the citizens guarded their

testamentary power. But if it is to be regarded as law, it would

seem to follow that the power of devising in mortmain rested

solely on the Crown cliarter, as is intimated in the cases above

mentioned; but this is contrary to the judicial opinion recorded
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by the Common Council in 1378, also mentioned above. Coke,

also, regards a custom of devising in a city or borough as con-

fined to the citizens or burgesses (Co. Litt. Ill a). But Swin-

burne, writing in 1611, accepts the conclusion that the custom

of devising in London was an incident of the tenure of the land

(Swinburne on Wills, 74) ; and there is a note in Dyer, 255 (h),

under date M. T. 1566, to the same effect (see also Viner's

Abr. vii. 239).

The matters stated above, however, appear to shew that, in

point of fact, devises in mortmain by citizens were held valid

by the City courts, and left unmolested by the Crown in the

interval between the first Mortmain Act and the charter of

Edward III, ; and the principle that such devises contravened the

Mortmain Acts appears to be a legal theory which was adopted

at a later date.

Later his- The charters of the city of London are all framed as per-

toryofCity nianent grants by the Crown, and there have been no surrenders
charters. ° ''

of the earlier charters in exchange for the later ones. In general

each charter repeats the provisions of its predecessors, and adds

further clauses, but no one of them professes to be a complete

code of the constitution and laws of the City. Charles II., in

the early part of his reign, granted a cliarter to the City, reciting

all the earlier charters and confirming them, and this may
be looked upon as the prevailing charter. One clause in this

charter declares :
" Furthermore, we have granted for us and

our heirs to the said citizens that they, their heirs and succes-

sors, may bequeath their tenements within the liberties of the

aforesaid City, as well in mortmain as in other manner, as of

ancient time they have been accustomed to do " (Gent's trans-

lation, 1680, p. 42).

However, in 1683, the celebrated decision was given, in which,

on a writ of q\io warranto, the judges decided that the City had

forfeited its charter. But after the Eevolution, in 1688, this

decision was reversed by Act of Parliament (2 W. & M. c. 8),

and it was enacted, "That the mayor and commonalty and

citizens of the said City shall and may, as by law they ought,
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peaceably have and enjoy all and every their rights, gifts,

charters, grants, liberties, privileges, franchises, customs, usages,

etc., which they lawfully had, etc., at the time of giving the

said judgment."

The power of the citizens to devise in mortmain stands on

this basis now. We have seen that no mesne lord intervened

between the Crown and the City, so that the licence of the Crown
alone was always sufficient to authorize alienations in mortmain

within the City, as it is now throughout all the realm. But the

Crown cannot dispense with general Acts of Parliament, except

where, as in the case of the Plantagenet Mortmain Acts, they

simply confer rights upon the Crown itself. Accordingly, wills of

land within the city of London are now subject to the same law

as other wills. They were subject to the provisions of the Statute

of Frauds relating to wills, and are subject to the modern Wills

Act. Moreover, all peculiar jurisdictions to grant probate of Cfty

wills have been taken away by the Probate Act, 1857, 20 & 21 PJ^fj^ed.

Vict. c. 77, s. 3, so that the proof of wills in the Hustings Court

is at an end. But, in point of fact, the custom of proving wills

there had fallen into disuse many years prior to that Act.

It is stated that the latest date at which any will was proved

in the Hustings Court is 1692. There does not appear to be

any reason for the cessation of probate at that date; and we can

only conjecture that City probates fell into abeyance, because

actions for land in the City Courts fell into abeyance also. The

only actions for land entertainable in these courts were the old

real actions. These were gradually superseded in the King's

Courts by the fictitious action of ejectment between John Doc

and Ptichard Eoe. The City Courts never had jurisdiction to

entertain tliat action, possibly because John Doe and Pdchard

Ptoe were not citizens of the city of London. Hence ejectment

for lands in London was brouglit in the Common Law Courts,

and if the title of either party depended on a will, sucli will was

proved in the course of the action.

There is also no reason to doubt tliat the custom of the City

is controlled by the Georgian Mortmain Act, so tliat no hind
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Custom within the City can be devised to any corporation for a charit-

by°GMi4- ^^Ic purpose, or to any corporation of which the corporate pur-

ian Mort- poses are charitable. It is mentioned in Highmore on Mort-

main, p. 127, that Sir R. P. Arden, M.R., in 1793, expressed a

clear opinion to this effect.

It is also noticeable that no claim was ever made by the

citizens to have power to convey land in mortmain by acts

inter vivos : a circumstance which shews that it was only their

testamentary power which they guarded with jealousy. On
referring to the case oi A.-G. v. Fishmongers' Co. (Preston's Will)

(2 Beav. 588 ; M. R. 1839 ; and on app. 5 M. & Cr. 16) (Lord

Chancellor Cottenham, 1841), it will been seen that the Court

found that the Fishmongers' Company, prior to 1435, had pur-

chased land in the name of Henry Preston, and that he by will

dated in that year devised it to the company. It was argued

that such a transaction was an abuse of the custom and a fraud

on the Plantagenet Mortmain Acts, but the Court treated the

transaction as lawful and proper. It would not be wise, how-

ever, for any City Company to adopt such a device for acquiring

land in the present day.

Besides the cases stated above, some notice of the custom

may be found in the following cases : Anon. (Dyer, 33, s. 12)

(E. T. 1537) ; Anon. (Dyer, 155, s. 21) (M. T. 1557, mentioning

also the date 1563) ; Sadlers' Co.'s Case (4 Co. Rep. 54 (5)) (T. T.

1588); Case of City of London (8 Co. Rep. 129) (H. T. 1610);

Standish r.Slwrt (J. Bridg. 103) (M. T. 1616) ; Lancelot r. Allen

(Cro. Car. 248) (T. T. 1627, and H. T. 1632); Netter v. Brett

(Cro. Car. 395) (H, T. 1635) ; Mayor and Commonalty of London

V. Alford (Cro. Car. 576) (H. T. 1640) ; Middleton v. Cater

(4 Bro. Ch. Ca. 409, July 1793).

Middleton v. Cater (4 Bro. Ch. Ca. 409, July 1793) is some-

times cited as shewing that the custom for citizens to devise

land in mortmain still exists. But all that happened in that

case was an argument to that effect, followed by a judgment

that the land in question was outside of the City limits, and the

devise void. The will was made after the Georgian Mortmain
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Act, and was obnoxious to that Act, but that point is not noticed

in the report, or rather the argument involves a juggle with the

word " mortmain," as if the power to devise, notwithstanding the

Plantagenet Mortmain Acts, included a power to devise notwith-

standing the Georgian Act.

It seems, however, to follow from the facts above stated that But still

citizens of London still have the power of devising land within sui^'ecr

the City to corporations, provided that they do not so devise it

upon charitable trusts, and the corporations are not themselves

charitable institutions.
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CHAPTEE IV.

On the Statute 43 Eliz. c. 4,

Stat. 43 The statute 43 Eliz. c. 4 was passed in the year 1601. It

Lliz. c. 4.
pg(,it,es that land, money, and other property had been given for

various charitable purposes, which it enumerates, and had not

been always properly applied, and it then authorizes the Lord

Chancellor and the Chancellor of the Duchy of Lancaster to

appoint commissioners to inquire into such gifts, with power to

make orders for the proper application of the property, with an

appeal to the Chancellor himself in each case.

strained so We have already mentioned that an unnatural construction

as to ob-
^g^^ ^^ upon this statute, and that this construction has been

viate legal rxr
_ ..

technicaii- disapproved m modern times, though the decisions based upon
*''^®"

it could not be overruled. But in criticising the decisions of

former judges, we must remember that when they lived the law

itself was in an unnatural state. A copyholder could not devise

his copyhold land by will unless he had first surrendered it to

the use of his will. The owner of land held of the Crown by

knight's service could only devise two-thirds of it by will,

though he could alienate the whole by feoffment. A tenant in

tail could not bar reversioners and remaindermen without

suffering a recovery, while either a fine or a recovery was neces-

sary to bar his issue in tail. The judges then, being favourably

disposed to charities, took hold of the statute of Elizabeth and

used it as a ground for holding that so far as conveyances for

charitable purposes were concerned, all legal formalities were

dispensed with ; and that if the persons entitled to any property

shewed an intention to give it to charity, and were competent

so to do, the gift would be established. They even went so far
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as to give a retrospective effect to the statute, and held that it

validated a charitable devise of land made at a time when land

could not be devised at all, that is to say, before the Statute of

Wills in the reign of Henry VIII. : CoUinsons Case, Hob. 136
;

Hearne, 81 (1617), suh nom. Bolt's Case, Moore, 888 ; see also

Smith V. Stowel (1 Ch. Ca. 195, H. T., 22 & 23 Car. 2, 1671),

where the defect is not stated. On other points they held that

the statute validated a devise of unsurrendered copyholds

[Bivett's Case (Hearne, 83 ; Moore, 890 ; Duke, B. 366) (1617)

;

A.-G. V. Andrews (1 Ves. Sr. 225) (1748).] But in A.-G. v. Lady
Downing (Amb. 571) (1769) there was a devise of unsurrendered

copyholds for certain particular estates with remainder to a

charitable use, and the devise was held wholly void. This must
be taken to overrule the earlier cases of Plate v. St. John's Coll.

Camb. (Duke, B. 377 ; Hearne, 89) (1638), and Portreeve, ete. of

Chard v. Opie (Finch. 75) (H. T. 1673), in which unsurrendered

copyholds were devised for particular estates with charitable

remainders, and effect was given to the charitable remainders.

Conflicting decisions were given on the question, whether a

tenant in cajjite holding land of the Crown by knight's service

could devise the whole of his land in charity, in the interval

between the Statute of Wills (32 Hen. 8, c. 1) (1540), and

the abolition of military tenures (12 Car. 2, c. 24) (1660), when

he could only devise two-thirds of such land for other pur-

poses. See Floyd's Case, alias Jesus Coll. Case (Duke, B. 363

;

Hearne, 91 ; Hob. 136) (1615), for, and Lord Edward Montague's

Case (Duke, B. 370 ; Hearne, 92) (1619) against, a devise of the

whole ; and Clirist's Hosjntal v. Hawcs (Duke, B. 370 ; Hearne,

106) (1620) for, and Ascough v. Phillips (Sir W. Jones, 428)

(1639), against, and Iliggins v. Town of Southami^ton (3 Rep.

Ch. 38) (Jan. 1671), for it.

The cases of Lord E. Montague and Ascough were cited in

the last case, and the point was decided on the ground tliat tlie

testator could have made his disposition by deed.

Up to this point the decisions have only a historic interest,

inasmuch as the necessity for a surrender in order to devise
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copyholds is now abolished, and a free power of devising land

has been given by converting knight's service tenure into

socage tenure. But other decisions on the statute of Elizabeth

may be cited as authorities in the present day. It is true that

the Georgian Mortmain Act invalidates charitable devises in

general, but a few favoured charities have been excepted from

that Act, and in their case some of the questions decided under

the statute of Elizabeth may recur. We have already men-

tioned the question of devises to corporations, and seen that

devises to corporations for charitable purposes were held

effectual, notwitlistanding the I'lantagenet Mortmain Acts, and

according to the weight of the authorities the corporation took

the legal estate. Other decisions established charitable devises

And allow by tenants in tail. Thus in A.-G. v. Bye (2 Vern. 453) (Dec.

tafi'to
'" 1703), a tenant in tail devised land for the maintenance of a

devise. schoolmastcr, and other charitable uses ; and this was held good,

on the ground that the intent of the Act (43 Eliz. c. 4) was to

make the disposition of the party as free and easy as his mind,

and not to oblige him to the observance of any form or cere-

mony, either of lease and release, or common recovery, or fine.

This w^as neither the first nor the last time that this point was

decided. Similar decisions will be found in A.-G. v. Burdet

(2 Vern. 755) (Feb. 1717), and Tay v. Slaughter (Prec. Ch. 16

;

Duke, B. 381) (1690), while a still stronger decision was given

in Blatc v. St. John's Coll. Camh. (Duke, B. 379 ; Hearne, 89)

(1638). There a tenant in tail of copyhold land purported to

devise it to A. for life with remainder to the defendant college

for a charitable purpose. The heir in tail claimed the land, and

it was held that he might recover against A., but that the

remainder to the college would be good, though it would be a

remainder unsupported by a particular estate. This case

appears hardly consistent with A.-G. v. Lady Downing (Amb.

571) (1769) which has been mentioned above, and may possibly

be considered as overruled by it. It appears to be fairly open

to question whether this power of a tenant in tail to devise land

for certain charitable purposes is or is not controlled by s. 41 of
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the Act for the Abolition of Fines and Eecoveries (3 & 4 Will. 4,

c. 74) (August 28, 1833).

Other decisions under the Act show that the judges held that But not

it only supplied defects in the form of gift, and would not '*^"^°^^
° personal

remove any incapacity affecting the donor. Thus, in the above- disabilities,

mentioned case of Floyd or Jesus College (Duke, B. 363), the

Court laid do^vn that a devise to a charity by an infant or

lunatic would be void. And in Bramble v. Havering 'poor (Duke,

B. 508 (1639)) a charitable devise by 2. feme covert was held

void. But in Damns' Case (Duke, B. 362 (1614) ), a charitable

gift of a chose in action in a will made by a married woman was
held effectual. It was also held in Hungate, JSx jjarte Sherhorn

(Duke, B. 374 (1627) ), that an attempted gift of a chose in action

for a charitable purpose would be upheld, although such property

was not assignable at law. Cases might arise in the present

day in which this case would be applicable as an authority.

After the Statute of Frauds was passed the Courts held that or super-

a charitable devise of freehold lands by an unattested will was ^^^'^ ^*'^*'
"^ rrauus.

void, but a similar devise of copyholds was still good, as the

statute did not include them: A.-G. v, Barnes (2 Vern. pt. 2,

597 (1707) ). The Courts also refused to give effect to a charit-

able devise of lands made by a nuncupative will prior to the

Statute of Frauds : Jenner v. Harper (1 P. Wms. 246 (1714))

;

though an earlier decision had been given in favour of such a

devise, namely, Stoddard's, Case (Duke, B. 373 (1622) ),

A more proper use has been made of the statute 43 Eliz, c. 4, List of

by paying regard to the list of charitable purposes contained in ^^
st*^^^

it. This is treated as an expression by the legislature that all i^iiz.

such purposes are lawful charitable purposes, and a guide to the

Courts in deciding on the legality of other purposes.

The list contained in the statute is as follows :

—

(1.) The relief of aged, impotent and poor people.

(2.) The maintenance of sick and maimed soldiers and

mariners.

(3.) The maintenance of schools of learning, free schools, and
scholars in universities.
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SirF.
Moore's

disquisi-

tion.

Stat. Eliz.

repealed.

Charity

may be

indiscreet.

(4.) The repair of bridges, ports, havens, causeways, churches,

sea-banks, and highways.

(5.) The education and preferment of orphans.

(6.) The relief, stock, or maintenance for houses of correction.

(7.) Marriages of poor maids.

(8.) The supportation, aid, and help of young tradesmen,

handicraftsmen, and persons decayed.

(9.) The relief or redemption of prisoners or captives.

(10.) The aid or ease of any poor inhabitants concerning

payment of fifteens, setting out of soldiers, and other taxes.

The statute is said to have been penned by Sir Francis Moore,

who also wrote a disquisition upon it, which is printed in Duke
on Charitable Uses. This disquisition refers to several cases

and Acts of Parliament, including the Statute of Limitations of

21 Jac. 1 (1623), and must therefore have been written or touched

up after that date. But many of the principles enunciated in

the disquisition have not been adopted in later cases, and much
of it relates to questions which cannot arise under the existing

law, so that it is not worth reprinting, but reference will be

made to it occasionally in considering the various heads of

charitable trusts. The list of charities, moreover, contained in

the Statute of Elizabeth does not form a good system of division

of the subject at the present day.

The procedure instituted by the statute 43 Eliz. c. 4, was

followed for about a century and a half, but it then went out of

favour, being superseded by the more convenient method of an

information by the Attorney-General ; and since the first decade

of the present century it has not been employed at all. The

Act, however, remained on the statute book until the present

year, but it has now been formally repealed by the Mortmain

and Charitable Uses Act, 1888.

We may add here a curious case in which a disquisition upon

the word " charity " has recently taken place. It was an old

settled rule of the Common Law that if A. assisted B. to bring

an action against C, he committed a legal offence called main-

tenance, and was liable to be sued by C. for any damage caused
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thereby. But this rule was qualified by another, namely, that

if B. was poor and A. assisted him out of charity, no such action

would lie. Harris v. Brisco (17 Q. B. D. 50-4) was a case of

this nature, in which it was also proved that the defendant

acted indiscreetly in not inquiring into the alleged rights of the

poor man Avhom he aided. It was held, however, that he had el

good defence to the action. The judges of the Court of Appeal

held that they could not credit their predecessors 400 years ago

with calling nothing charity which was Hot discreet charity

;

a view which, they said, even now is present to the minds only

of a select few, and does not commend itself to a large propor-

tion of the kind-hearted and charitable amongst mankind.

We may further remark that if Parliament creates any special

perpetual trust, the Courts will be disposed to treat such trust

as a charity. Thus, in In re Cfhristohwrch Indosure Act (38

Ch. D. 520 ; March 1888, C. A.), an inclosure Act directed a

portion of a common to be allotted in trust for the occupiers for

the time being of certain cottages in lieil of their claim to rights

of turbary, and this was held to create a charitable trust.

In connection with the subject of this chapter it may be Defective-

added that if a power authorizes a non-testamentary appoint- power

ment, and the donee of the power purports to exercise it in '^}^^^ '°

,

.
^

. favour of

favour of charity, by some document in writilig,- the Court will charity,

carry out the appointment, although the forms prescribed in the

creation of the power may not have been all fulfilled. The

Court gives the same relief in the case of defective exercises of

powers in favour of a wife, child or creditor of the donee, or a

purchaser from him
; so that the jurisdiction cannot be referred

to the Statute of Elizabeth. Of course a power to appoint by

will alone can caily be exercised by a will made in compliance

with the Wills Act (sec 1 White and Tudor's Leading Cases in

Equity, sub. Tolltt v. Toilet).

i> 2
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CHAPTEE V.

On Gifts for Superstitious Purposes.

Super- It is very common to find superstitious trusts and forbidden
stitious and

jeligious trusts confused ; but they differ both in their nature
forbiddea ° ^

_

' •'

religious and their legal incidents.

ti^Qffuished.
Trusts, wliicli are not intended to benefit any particular

living individuals, or the general public, but which are designed

for the supposed benefit of the soul of the testator or other

deceased persons, are called superstitious trusts.

On the other hand, trusts for the promotion of religious views,

to which penalties are for the time being attached by law, are

forbidden religious trusts.

Thus superstitious trusts and forbidden religious trusts differ

in their nature. They also differ in their legal incidents. For

superstitious trusts have been held to be simply void, and the

benefit of their failure goes to the residuary beneficiary. But

trusts for promoting forbidden religious views have been made
subject to a rule of peculiar injustice ; for it has been held that

only the particular application of them fails, but the general

charitable intention of promoting religion is good ; and the

property will accordingly be devoted to some religious or

charitable purpose which the law does permit, and the Crown

has the right of appointing it : West v. Shuttleworth (2 My. & K.

698).

The difference between superstitious trusts and forbidden

religious trusts is again seen in this : that when the penalties

inflicted on the promotion of any particular religious views are

removed, and the religion is brought within the Toleration Acts

or placed upon the same basis as the systems within these Acts,
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trusts for the promotion of that religion cease to be unlawful,

and become on the contrary good chaiitable trusts. But the

removal of the penalties, inflicted on the promotion of any

particular religion, has no effect whatever on trusts for supersti-

tious purposes sanctioned by that religion : such trusts remain

as void as before.

We can now proceed to consider what trusts at the present day Property

are regarded as superstitious by the law. Here again we must super-

revert to the history of the subject. It is quite clear that, prior to stitious

DUrDOSGS
the Eeformation, many trusts for the supposed good of souls were before the

regarded as valid which would now be deemed superstitious (see Jj^fo"^^-

Co. Litt. ss. 383, 135, and 169, and the cases under the statute

1 Edw. 6, c. 14, hereinafter referred to). Now, subject to the ques-

tion raised by the statute 1 Eliz. c. 24, s. 8, hereinafter mentioned,

there was no distinct Act of Parliament enacting that for the

future certain purposes, thitherto considered religious, should

be deemed superstitious ; but the courts of law drew a conclu-

sion from the change of religion, that certain religious ceremonies,

not sanctioned by the reformed religion, and being for the

supposed benefit of the souls of deceased persons, were thence-

forth to be regarded as superstitious. Parliamentary authority

for this change in the law may be said to be conferred by the

statute 1 Edw. 6, c. 14, which recites that " a great part of Vested in

, . ^, . . , . . , -, , , , the Crown
superstition and errors m Christian religion had been brought by i Edw.

into the minds and estimations of men .... by devising and ^' ^' ^*"

fantasying vain opinions of purgatory and masses satisfactory, to

be done for them which were departed," which doctrine was

maintained " by the abuse of trentals, chantries, and other pro-

visions." The statute further recites that the property devoted

to such purposes ought to be devoted to founding schools and

other good purposes ; and that the king ought to be entrusted

with the execution of that design ; and then, by s. 2, all colleges,

free chapels, chantries, and lands given for finding a priest, are

vested in the king. Subsequent sections gave to the king all

lands and charges upon lands devoted to the finding or main-

tenance of any anniversary or obit, or other like thing, intent or
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purpose, or of any light or lamp in any church or chaj)el to liave

continuance for ever, which liad been kept or maintained within

five years next before that Parliament. The 7th section also

gave to the king the property of all brotherhoods or guilds,

except trading companies. The universities and public schools

were exempted from the Act.

It will be seen that the enacting clauses of this Act go far

beyond its recital ; but it only applied to matters then existing,

and said nothing about trusts thereafter to be created.

Casos This Act gave rise to numerous decisions, made on claims by

Ac'tTEd.'^e the Crown, or grantees from the Crown, against persons in

*^- ^*- possession of lands devoted to the purposes named in the Act.

In some cases the land itself was held to be vested in the Crown.

In other cases the Crown was held entitled only to some annual

payments issuing out of the land for the purposes specified, A
good summary of the early cases upon the Act will be found

appended to Adams and Lambert's Case (4 Co. Kep. 104) ; and a

discussion of them may also be found in Shelford on Mortmain,

c. 2, s. 3, and Duke on Charitable Uses, B. 349 ; but both Shel-

ford and Duke confuse together gifts under the Act, which go

to the Crown by virtue of the Act, and superstitious gifts subse-

quent to the Act, which are void by general law. The cases

under the Act have no direct bearing on modern law, but they

have nevertheless been cited in some recent cases : see A.-G. v.

Tlic Fishmongers^ Co<jnpany, Kneseworth's Will (2 Beav, 151, Nov.

1839, M. E. and 5 M- & C. 11, Jan. 1841, J.. C), and A.-G. v.

Vivian (1 Euss. 226, Aug. 1826) ; and they have an indirect

bearing both on the question what is a superstitious use, and on

the question of separating a superstitious use from a good

charitable use, or a private gift, so that some notice of them may

be desirable to complete our subject.

We will proceed therefore to mention first the cases which are

appended to Adams and Lambert's Case (4 Co. Eep. 113), giving

them in the order in which they are there stated, and to add

guch later cases as are to be found in the reports.

^ir B. Bead's Case (Moor, 654). Testator devised lands in
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London to the Goldsmiths' Company, to keep an obit and spend

at it yearly 33s. 4:d., and find perpetually a priest to sing mass

for his soul, who should also keep a grammar school, chiefly for

the poor, and receive £10 yearly for his salary. The lands were

worth £50 per annum :

—

Held, all given to the king by the Act,

the good use of keeping a grammar school being tainted by

the superstitious use of praying for the testator's soul.

Sir John Tate's Case (Duke, 94 ; Hern. 208). A like devise to

find a secular priest for ever to pray for souls in the church of M.,

paying to him a competent living, not less than eight marks per

annum. The houses were of greater value :

—

Held, all given to

the king.

John Allen's Case (1 Anders. 97 ; Moor, 264). A like devise

to find an obit for ever. The houses brought in £33 13s. ^d.

per annum, and only 23s. 4c?. per annum was spent on the obit :

—

Held, all given to the king.

Peters Case (Duke, 95 ; Hern. 209). A like devise to pay to

such priest who should pray for his soul in the church of C,

£9 6s. Qd. for his salary. The king does not take the houses
;

but, of course, he took the annual sum.

WalpooVs Case (Duke, 95 ; 2 Sid. 14 ; Hern. 209). A like

devise of houses worth £30 per annum, to find two priests, pay-

ing to each £6 13s. Ad. for his salary :

—

Held, that the Crown

took the whole property.

Caley's Case (Moor, 653 ; 1 Anders. 96). A like devise of

houses worth 40 marks per annum, to maintain a chaplain in the

church of M., to sing mass every day for the souls of S. and his

wife, and to have for his salary £6 13s. 4d., and to find an obit in

the same church for the soul of the said S., spending upon it 20s.,

part being distributed among poor persons to pray for souls in

Drapers' Hall :

—

Held, the houses themselves given to the Cro\ATi.

Gregorijs Case (4 Co. Eep. 114). A like devise of houses

worth 4 marks per annum to find an obit for ever in the church

of A., spending at it 6s. 8c?., and to distribute among the poor of

the parish to pray for one soul 6s. 8c?., and repair and rebuild

with the njsidue :

—

Held, the houses given to the Crown.
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Eewd V. Wotton (Duke, 92; Moor, 131 ; 1 Anders. 100;

4 Co. Eep. 109 b). Grant of lands to feoffees and direction

to them to find a priest to sing mass in the church of M. every

Sunday, and a dirge and mass dc requiem once a year for the

donor's soul, and to pay the priest 2il. a week, and the residue of

the profits to be employed upon books, vestments and other

ornaments of the church -.-^Held, that the king only took the

priest's stipend.

Chibnal v. Witton (Duke, 92 ; 2 Sid. 15 ; 4 Co. Eep. 109 b).

Devise in London to pay 3s. 4c?. yearly to the poor of the Guild

of Drapers, 3d a week to a chaplain for ever to celebrate mass

for the testator's soul, M. a week to three poor persons of the

parish to pray for his soul, 13s. M. yearly for an anniversary as

follows, Aid. to a chaplain, 12d. to the churchwardens for repair

of the church, 12d. to the sustentation of a brotherhood of

S. Christopher, and the rest of the 13s. 4cZ. in bread and drink to

the chaplain and other poor persons to pray for his soul, 6s. 8c?.

to the churchwardens for their trouble, and the rest for repairs

and restoration of the property devised :

—

Held, that the king

should not take the entire land, because the gift of 3s. 4c?.

to the poor of the Guild of Drapers and &d. to the three poor of

the parish (although the three poor were to pray for his soul)

were good uses. This case was cited in Adams and Lambert's

Case, p. 110, and appears to be overruled by it, so far as regards

the gift to the poor who were directed to pray for the donor's

soul.

The Dean of Paul's Case (4 Co. Kep. 109 ; Dyer, 368 ; Moor,

131). Land worth £14 per annum was conveyed to the Dean

and Chapter of St. Paul's, to find a sustentation of 10 marks

yearly for a priest and his clerk to sing mass every day for the

donor's soul and all Christian souls in the church of St. Paul,

and to find bread, wine, candles and other ornaments for divine

service, and to pay 4cZ. a week to six poor men to pray for the

soul of the donor and others, and the other profits to be employed

for the yearly obit of the donor in the said church.

The obit was not kept within the time mentioned in the Act,
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. viz., five years, but the priest was, and received £6 1 3s, 4(1. per

annum ; and it was held that the king took only the£G 13s. 4fZ.

per annum. The gift to the poor men was treated as good, but

tliis was also cited in Adams and Lambert's Case, and appears to

be overruled by it.

The Case of the Swan and Bull (Duke, 93 ; 4 Co. Eep. 115).

The swan was given to find an obit, and the bull to find a priest,

and they were employed vice versa. The king was held entitled

to both.

Turyier's Case (Moor, 131 ; 1 Anders. 100 ; 2 Sid. 46) (T. T.

1576). Land in London worth £4 6s. 8d. per annum devised

upon condition to find an obit, spending thereat so much as

the devisees would in their discretion. The devisees spent only

6s. 8d. per annum upon the obit :

—

Held, that the Crown took

the whole land.

Colborri v. Dale (Moor, 653, 649; 1 And. 99; 2 Sid. 46)

(T. T. 1578). Devise of houses in London worth £24 per annum,

to find a priest to perform divine service in the church of E. for

souls, and pay him £6 13s. M., and find an obit with six priests,

employing 22s. on it, part to be distributed among eight poor

persons : and IQd. yearly to the parsons of E. for beading of

beads ; every Sunday 3s. Ad. to the friars of A. to pray for the

testator's soul ; 4s. yearly to the preacher at St. Paul's on Good

Friday ; to three preachers of the Spittle to commend his soul to

the prayers of the people, 13s. Ad. ; also 3s. Ad. to the wardens

of the Company of Sheermen, to distribute among the poor alms-

men of the same trade, to the intent that those of the wardens

with eight or more of the said company upon warning should

come to the obit ; some small sums for keeping and taking

accounts ; and lis. Ad. yearly for iiiiding Ijooks, vestments, and

ornaments of the chapel, where he appointed his obit to be

celebrated :

—

Held, that the king took the houses, as all the uses

were superstitious or dependent on superstitious uses.

Adams and Stokes Case (4 Co. Kep. 116) (T. T. 1588). Devise

on condition to find a priest, and that lie should have for his

salary £6 of the issues and profits of the land. Testator also
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devised yearly for ever l.S,s. 4d. to the prisoners of Newgate and

Ludgate at the day of his death to pray for his soul, besides the

said sole priest, and the residue for repairs, and to augment the

priest's portion :

—

Held, the whole given to the king, for the

praying for souls by the prisoners, although out of church or

chapel, was superstitious.

Whetstone's Case (4 Leon. 159 ; 1 Anders. 100 ; Moor, 130)

(E. T. 1556). Lands were given to find an obit in a chapel

appointing a certain sum for it, and the residue to be employed

in repairing the chapel :

—

Held, all given to the king, for the one

depended on the other. But a contrary decision is mentioned in

this case, that one Draiton devised land in London to the Dean

and Chapter of St. Paul's on condition that they should find two

chaplains to pray for his soul in a chapel newly built there by

him, and pay them for their salary £13 65. 8d., and find an obit,

spending a certain sum upon it, and repair the chapel ; and the

decision was against the king. The decision against the king

must have been as to the surplus.

Partridge v. Walker (Moor, 693) (H. T. 1595). Devise of

houses in London to find an anniversary, spending on it 20s.,

and to pay to the poor 5s. 6d. ( = 6Qd.) in honorcm et du])lica-

tionem annorum in quibus Christus vixit in terra. And it was

held that the land was not given to the king, for the payment

of 5s. 6f?. to the poor was a good use.

To these may be added Adams v. Lambert itself (4 Co. Rep.

104) (M. T. 1602). Feoffment to the use of will, and appoint-

ment by will, to B., that B. should during his life find a chaplain

to celebrate daily in a certain church for certain souls, and pay

him yearly £6 13s. 4rZ., and find six poor persons to pray for

the same souls every day for ever, and give them each 4d. a

week and certain lodging ; and keep a lamp always burn-

ing at a certain shrine ; and keep his anniversary, burning

two wax tapers thereat, and giving the ends of the tapers

for the masses on feast days; and find one torch yearly for

the aforesaid shrine. There were remainders to others for life,

find in tail, and for years, upon the same trusts, and an ulti-
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mate remainder to the testator's heirs, apparently upon the

same trusts. It was held that the whole of the land was given

to the king.

The following cases are also to be found reported :

—

Skinners' Co. Case (Moore, 129) (M. T. 1582). Devise of

houses in London, to sustain poor men decayed by misfortune

or visited by the hands of God, who should dwell in the houses,

wdth a direction to them to pray for certain souls ; and a further

trust to observe an annual obit and pay certain officials to be

present, and to give 11 marks annually to a priest to sing for

the souls, and Ss. 4:d. for his robe ; and to repair the houses with

the rest of the profits. It was admitted that the Crown took as

much as had been employed on the priest and the obit ; but the

decision was against the Crown on the rest.

It will be observed that this case is prior to Adams v. Lambert,

and may be considered as overruled on the gift to poor men,

coupled with a direction to them to pray for souls.

Hart V. Breiver (Cro. Eliz. 449) (M. T. 1595). Devise of

houses in London to churchwardens to find an obit in the

church of S., bestowing 3s. 4:d. annually thereupon, and to repair

the houses and to bestow the residue of the profits in repairing

the church of S. and finding ornaments for it.

Held, that the Crown took only the 3s. 4d per annum, for

though the obit was to be in the church, yet the church was

for divers other good purposes, and for tliese purposes the church

ought to be repaired and have ornaments.

Duke, 108, B. 352, s. 14 :
" In Crook, part I., 180, 181, it is

resolved that lands given to the maintaining of a priest to say

mass, and he to have yearly £3 Q)S., and that what shall be

above shall go to the repairing of the church ; that this is not

given to the king by 1 Edw. G, c. 14." That must mean tlie

king took only the priest's stipend. This looks like an in-

correct recollection of Hart v. Brewer (Cro. Eliz. 449).

Simons V. Wenloeh (Cro. Eliz. 799) (M. T. 1600). A, had a

lease of certain hereditaments for eighty years ending 34 Eliz.,

and a reversionary lease of them for .i further period of ninety
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years, and devised them on trust to pay £5 a year to a certain

abbot and his successors, and £5 a year to a priest to sing for

his soul, and subject thereto for his son. After the expiration

of the first lease the plaintiff turned beasts on the land and

the defendant impounded them, and the plaintiff brought

replevin, and sought to set up the title of the Crown.

The Court expressed an opinion that a reversionary lease was

not within the statute 1 Edw. 6, c. 14 ; and that the Crown

could take nothing but the two sums of £5 each ; also that the

plaintiff, being a mere intruder, would not be aided by the

Crown.

Wicklmm V. Wood (Duke, B. 473; Lane, 112) (T. T. 1611).

Feoffment in Feb. 1509, upon trust for certain superstitious

purposes, for ninety-nine years. In April, 1608, the represen-

tative of the surviving feoffee made a lease to the plaintiff, who

brought ejectment against the defendant claiming under the

grantee of the Crown, and recovered the land. The trusts during

the ninety-nine years were to find a priest to say mass for souls.

Other like trusts were declared after the ninety-nine years, but

these were qualified by the condition " if it were then lawful."

(Compare Waldern v. Ward, infra.)

Bar/nail v. Fotts (Godbolt, 233) (M. T. 1613) :
" It was re-

solved, that if copyhold be given to superstitious uses, and the

same cometh unto the king by the statute, that the copyhold is

destroyed, and the uses shall be accounted void. But it was

resolved, that in such case by the statute which giveth this land

so given to superstitious uses to the king, that the king hath

not thereby gained the freehold of the copyhold, but the same

remaineth in the lord of the manor."

The meaning of this resolution is not clear. The 39th and

40th section of the Act, 1 Edw. 6, c. 14, except copyhold lands

from forfeiture to the king, and leave them in the hands of their

former owners. The decision here seems to be that the super-

stitious trusts are destroyed.

Simon Pits v. Jaones (Hob. 121) (T. T. 1614). A hospital

founded at D. by licence of King liichard II., for certain poor,
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with one to be above the rest and to be called " minister of the

house," and a direction that all the inmates should pray for

certain souls :

—

Held, the whole property given to the king.

There is a full statement of the facts and a long judgment in

this case.

Simon Peters Case (Duke, B. 133 ; B. 126) :
" King Henry 7

erected certain almshouses at W. for a certain number of poor

people, whereof one should be a priest, who at certain times was

to go about certain places and pray for the souls of the king

and his ancestors. Now, although the gift to the poor might

seem charitable, yet because it would not consist without

a priest to pray for souls, which is superstitious, it was decreed

in the Chancery (27 June, Anon., 30 Jac. 1622), that it

was no charitable use within the statute." (Obs. 30 Jac. is

an impossible date, and this whole statement looks like an

incorrect recollection of the case of Simon Pits v. James (Hob.

121)).

Waldern v. Ward (2 Sid. 13, 34, 46 ; 3 Salk. 335) (H. T.

1657). Feoffment to the use of will, and appointment by will

to the Dean of Newark for an obit, and to pay the chantry

priest of S. £7 per annum during the lives of his wife and sister

to sing for certain souls, and afterwards to perform divine ser-

vice for ninety-nine years, and then that the lands should be

sold and the proceeds distriljuted for charitable uses for the

aforesaid souls. The feoffees had made a lease for ninety-nine

years, reserving £7 per annum to the chantry priest. Then the

statute supervened. The lease expired in 7 Car. 1 :

—

Held, that

the fee was given to the king by the statute.

A.-G. V. Vivian (1 Euss. 225) (Aug. 1826). An ancient assur-

ance to a parson and churchwardens directed them, amongst

other tilings, to " find support and maintain for evermore a taper

of wax of a pound weight to stand and burn before the image

of our lady in the chancel of the said parish church at all

divine service to be done and said within the same parish

church in the honour of God, our lady, and all saints." On an

information to overhaul the accounts of the property, it was
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held that this was a superstitious trust, and that the information

must stand over tliat the Solicitor-General mi^t^dit be brought

before the Court to sustain the rights of the Crown.

The Stilt. There is one other Act of Parliament of the IGth century,
O'-i Hon H

c. 10.
' which ought to be noticed in this connection, although its effect

on modern law is but slight.

The statute 23 Hen. 8, c. 10, recites, in effect, that by assur-

ances of trusts of hereditaments to the use of parish churches,

chapels, churchwardens, guilds, fraternities, commonalties, com-

panies, or brotherhoods, erected and made of devotion or by

common assent of the people without any corporation, and also

by feoffments, &c., and other Acts made to any uses aforesaid,

or to the uses and intents to have obites perpetual or a continual

service of a priest for ever, or for threescore or fourscore years,

or by trusts to the same effect or to any other like uses and

intents, prejudice arose similar to the prejudice caused by

alienations in mortmain, and then enacts,

(Sect. 2) that all such uses, intents and purposes declared after

March 1, 1531, shall be utterly void, and of no strength, virtue,

or effect in the law.

Sect. 3, however, allows such dispositions to be made for

terms not exceeding twenty years.

On this Act we may observe (1) that it only applied to assur-

ances of hereditaments
; (2) that it professes to be based on the

policy of the Plantagenet Mortmain Acts ; but (3) it did not

give the Crown a right to seize the lands, but declared the use or

trust void for the benefit of the donor or his heirs, so that no

licence from the Crown would exclude the operation of the Act.

Furthermore,

In Martindale v. Martin (Cro. Eliz. 288) (M. T. 34 & 35

Eliz. (1592)) it was resolved that a devise of land for a school

ond for five poor men was not restrained by the Act 23 Hen. 8,

c. 10, for that was only to restrain superstitious uses, and never

intended to restrain uses that were in favour of learning and tlie

relief of the poor.

And the same conclusion was arrived at after ela])()rate argu--
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ment in Porter's Case (1 Co. Rep. 16-26) (M. T. 34 & 35 Eliz.

(1592)).

The result of these decisions has been that the statute has

been regarded as almost a dead letter. All gifts for super-

stitious purposes, whether of land or any other property, and

whether for ever or for twenty years, or a single payment, have

been held altogether void on general principles, and if the Act

was confined to such gifts, there was nothing left for it to

operate upon. It will be found, however, that the statute is

referred to in the judgment of Abbot, J., in Doe v. Hawthorn

(2 B. & Aid. 102), but the observations upon it were not mate-

rial to the judgment; and it is cited in A.-G. v. Webster (L. R.

20 Eq. 488) as shewing that a gift of land for the benefit of a

parish would be void if not charitable ; and that ground appears

to be adopted by the judgment in that case.

Finally, the Act 23 Hen. 8, c. 10, has now been formally

repealed by the Mortmain and Charitable Uses Act, 1888, but

this repeal does not appear to make any real change in the law.

, We will now proceed to mention the cases which have been Cases sinc(

decided by the English Courts since the Reformation, in which ^^f, ^^^
. . . .

1 Ld. b, c.

gifts have been held void as being for superstitious purposes, or i4.

good notwithstanding that their validity was impugned on that

ground. The number of cases is really remarkably small, but

they warrant the conclusion that all gifts to any persons ex-

pressed to be to the intent that the donees shall perform or

procure others to perform any acts for the supposed benefit of

the soul or souls of any person or persons are void : West v.

Shuttleworth (2 M. & K. 684) (1835) ; Be Blunddl's Trusts (30

Beav. 360) (1861) ; Yeap Cheah Neo v. Ong Cheng Neo (L. R.

6 P. C. 381) (1875) ; and such a gift is not rendered valid by an

expression that it is also given for other pious uses {Heath v.

Chapnan, 2 Drewry, 417 (1854)). But trusts to perform reli-

gious services, to study religious books, and to say prayers at

intervals, are not deemed superstitious, on the ground that they

are beneficial to those who perforin the trusts, and, in tlic case

of services, to all who take ])art in tbiMu (Strauss v. (lohhiiivl,
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Super-
stitious use

annexed to

charitable

gift.

Discovery

ordered of

secret

trust.

(8 Sim. 614) (1837) ; In re MichcVs Trusts (28 Beav. 39) (1860).

The question of gifts to religious orders will be dealt with in a

separate chapter.

In Hynshaw v. Morpeth Cmyoration (Duke, 69, V>. 242) (1629),

the Lord Keeper expressed an opinion that if land was given for

a school, or to relieve poor, coupled with a direction to pray for

the donor's soul, the latter direction would be disregarded as a

mere accessory, and the charitable use would be good. But this

dictum has not been followed in cases of gifts to priests and

chapels with such a direction superadded (see JFest v. Shuttle-

ivorth (2 M. & K. 684) (1835)). Moreover, the decisions under

the statute 1 Edw. 6, c. 14, went on a contrary principle (see

Adams and Stokes' Case (4 Co. Rep. 116) ; Sir B. Bead's Case

(ibid. 113) ; Calcys Case (ibid. 114) ; and Adams and Lambert's

Case itself (4 Co. Rep. pp. 109, 110)).

This dietum in Hynshaw v. Corporation of Morpeth is treated

in Shelford on Mortmain as a point decided in the case. But it

cannot have arisen in that case, as the charity in question was

founded by King Edward VI.

Bex V. Lady Portington (1 Salk. 162) (1692). A testatrix

devised land to the defendant and her heirs. The defendant

was said to have admitted that this was done on a secret trust

for the good of the testator's soul, and that the land was not the

defendant's, but belonged to God and His saints ; but there was

no trust in writing. The nature of the proceedings is not very

clear, but it is stated that an objection was allowed in the King's

Bench on the ground that the trust was not in writing, and that

an information was preferred in the Exchequer to obtain dis-

covery in May, 1693, and it was held, (1) that writing was

unnecessary on the ground that the Statute of Frauds did not

bind the Crown ; and (2) that the king was entitled to dis-

covery, as it was his duty to see that nothing was done to the

propagation of a false religion. It is also stated to have been

resolved that the trust was superstitious and void, and that the

land did not go to the heir, but should be disposed of by the

king to some proper use. Besides this, it is stated in a report
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headed The King and Queen v. Lady Portington (3 Salk. 334)

(M. T. 1692), that the heir-at-law brought ejectment for the

land, and failed on the ground that the law ignored trusts alto-

gether, and no evidence of any secret trust could be admitted.

The Chief Justice is said to have expressed an opinion that the

heir, and not the Crown, took the benefit of a devise upon a

superstitious trust, and to have advised the heir to apply to

Parliament. According to more modern ideas the heir would

have been entitled to file a bill in Chancery. It appears, how-

ever, that the Crown established its right to dispose of the land

in the Exchequer, as above-mentioned, in 1693. If the trust

was to promote a religion forbidden by law, then the Crown

would have been entitled according to later cases ; but if the

trust was simply superstitious, then the heir should have taken.

In either case a devisee would now be compelled to answer on

oath as to any secret trust, and the Statute of Frauds would be

no objection to the plaintiffs claim in a Court of Equity. (See

some comments of Lord Hardwicke on these cases in Addlington

V. Cann (3 Atk. 153)).

West V. Slmttlewortli (2 My. & K. 684) (Ap. 16, 1835, Sir

C. Pepys, M.E.), being after the legalization of the Ptoman

Catholic religion. Testatrix gave several legacies to priests and

chapels, adding, " Whatever I have left to priests and chapels,

it is my wish and desire the sums may be paid as soon as pos-

sible that I may have the benefi.t of their prayers and masses."

She also gave some other legacies to priests, adding " for the

benefit of their prayers for the repose of my soul and that of my
deceased husband G.," and she directed the remainder to be

applied as her executors should " judge best calculated to pro-

mote the knowledge of the Catholic Christian religion amongst

the poor and ignorant inhabitants of S. and W." It was held

that the legacies to priests and chapels were void on account

of the superstitious purpose attached to them ; and that the

amounts of those legacies went to the next of kin. But the

gifts of tlie remainder was a good charity l>y reason of the Act
2 & 3 Will. 4, c. 115, relieving Poman Catliolics from penalties.

E
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It is possible that West v, Shuttle^vorth is overruled now as

far as it gave the benefit of the void gift to the next of kin. See

the cases in the chapters on Tombs and effect of failure.

Straus V. Goldsmid (8 Sim. 614) (Aug. 11, 1837, V.-C. Shad-

well), being before the legalization of the Jewish religion. Gift

by will as follows :
" The remaining third of the above residue

to be given to the rulers and wardens of the Great Synagogue

in this city of London in the manner hereinafter mentioned
;

that is to say, the interest or dividends arising from this third to

be every year on the eve of the Passover distributed at least

among ten worthy men who have wives and children among

whom there ought to be some learned man, to purchase meat

and wine fit for the service of the two nights of Passover."

The report states that it was held that the bequest, being

intended to enable persons professing the Jewish religion to

observe its rites, was good. But the report appears to have been

communicated to the reporter, and it is difficult to see how the

decision could be based on the ground alleged, considering that

Judaism had not at that time been brought within the Toleration

Acts.

Heath v. Chapman (2 Drewry, 417) (22nd July, 1854) Vice-

Chancellor Kindersley). A testator before his death transferred

stock to trustees and declared trusts of it, which the Court held

to be proved, though parol only, as follows : £25 a year, after

G.'s death, in perpetuity to the church at M., near Venice, where

Z. was buried, for masses and requiems for the souls of the

testator and the said Z. ; an annuity of £20 in perpetuity to the

cathedral at Venice for masses and requiems for the souls of the

testator and the poor dead, and for other pious uses : an

Gift for annuity of £20 in perpetuity to the Pioman Catholic church in
masses and

j^QQ^fields in London for the purpose of having masses and
other pious ^ -^

°

uses. requiems performed for the benefit of the soul of the testator

and the souls of the poor dead, and for other pious uses.

Held, all void as superstitious : and the annexation of other

pious uses to superstitious uses did not save any part of it, for

the testator would consider burning tapers, and dressing a figure
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of the Virgin Mary, pious uses, though they would not be

charities : and the residuary legatees were held entitled.

In re Michel's Trust (28 Beav. 39) (March 1860, Sir J. Eomilly,

M.E.), being after the legalization of the Jewish religion. A
Jew left to his executors, in effect, £300 consols, on trust to

pay the dividends to the parnosim or wardens of the congrega-

tion of 0. in Little Poland for the time being, to be paid by
them to three qualified persons, chosen by preference out of his

family to learn in their Beth- Hammadrass or college two hours

daily for ever, and on every anniversary of his death to say the

prayer called in Hebrew " Candish." Learning in the Beth-

Hammadrass meant studying the Old Testament and Talmud.

The Candish was a short Hebrew prayer in praise of God and To study

expressive of resignation to His will:

—

Held, a good charity, and^prayat

corresponding to a gift to have three persons paid to study the times,—

New Testament two hours daily, and say the Lord's Prayer once

a year.

This case shews the limits of what is and what is not super-

stitious. The trust was really for the education of some Jewish

teachers, whereby they would be enabled to teach others. It

was in fact a trust for the promotion of the Jewish religion,

and as it arose at a date after the legalization of the exercise of

the Jewish religion in England, it would have been good in

England.

The remarks made by Vice-Chancellor Kindersley in the

above-mentioned case of Heathy. Chapman {2 Drew. 417), when

compared with the Irish case of Felan v, Russell (4 Ir. Eq. 701),

which will be mentioned below, and the cases on monastic orders,

which will be found in a future chapter, may possibly have

suggested the insertion of a clause (s. 1) in the Roman Catholic R.c.Chari-

Charities Act, 1860, 23 & 24 Vict. c. 134, which we will now
^goo"^"*'

proceed to mention.

This clause is in the following words :

—

" No existing or future gift or disposition of real or personal

estate upon any lawful cliaritablc trust for the exclusive benefit

of persons professing the lioman Catholic religion shall be

E 2
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invalidated by reason only that the same estate has been or

shall be also subjected to any trust or provision deemed to be

superstitious, or otherwise prohibited by the laws affecting

persons professing the same religion, but in every such case it

shall be lawful for the High Court of Chancery, or any judge

thereof sitting at chambers in exercise of the jurisdiction created

by the Charitable Trusts Act, 1853, upon the application of Her

Majesty's Attorney-General, or of any person authorized for this

purpose by the certificate of the Board of Charity Commissioners

for England and Wales, or for the said board upon the applica-

tion of the person or persons acting in the administration of

such real or personal estate, or of a majority of such persons, to

apportion the same estate, or the annual income or benefit

thereof, so that a proportion thereof to be fixed by such Court or

judge or by the said board, as the case may require, may be

exclusively subject to the lawful charitable trusts declared by

the donor or settlor, and that the residue thereof may become

subject to such lawful charitable trusts for the benefit of persons

professing the Eonian CathoHc rehgion, to take effect in lieu of

such superstitious or prohibited trusts as the said Court or judge

or the said board may consider under the circumstances to

be most just ; and also that it shall be lawful for the Court or

I'udge, or board, making any such apportionment by the same or

any other order or orders to establish any scheme for giving

effect thereto, and to appoint trustees for the administration of

the several portions of such real and personal estate, according

to the trusts established of the same proportions respectively,

and to vest the estate to be so apportioned in the trustees so to

be appointed."

The effect of this Act is that when a trust for a superstitious

purpose or for the benefit of a prohibited religious order affects

an undefined portion of property otherwise devoted to lawful

Roman Catholic charitable purposes, no part of the trust fails

altogether, but the part which would have failed under the prior

existincf law will be applied for some lawful Roman Catholic

charity. It may be assumed that prior to the Act the property
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would have been apportionable, and the part attributable to the

superstitious or prohibited purpose would have failed. In

these cases of apportionment, if the purposes indicated do not

furnish a practical scale of apportionment, the Court divides the

property equally among all the purposes mentioned. This Act

does not affect gifts of defined amount to superstitious purposes

or prohibited monastic orders.

Since the above-mentioned Act other decisions have been Later cases,

given, namely :

—

Ec BlundcWs Trusts (30 Beav. 360) (Nov. 18, 1861, Eomilly,

M.K.). B. invested a fund in the names of certain trustees and

directed the income to be paid in certain proportions to the

priests of certain Eoman Catholic chapels for ever, on condition

that they annually celebrated and offered up certain masses for

the repose of his soul. The fund was paid into court, and on

petition it was held that the trusts were void, and that the fund

devolved as part of the residue of B.'s estate.

And in In re Fleetwood, Sidgrcaves v. Brewer (15 C. D. 596,

609) (May 3, 1880, V.-C. Hall) a gift of £10 for masses was held

void.

Finally, we should notice a case shewing the application of

these principles to a totally different set of facts, namely :

—

Yeap Cheah Neo v. Ong Cheng Neo (L. E. 0. P. C. 381, 396),

(July 28, 1875). A testatrix in Penang, of some form of Chinese

religion, devised a house for the performance of religious cere-

monies to her late husband and herself. The Georgian Mort-

main Act does not apply to Penang, but the general principles

of English law as to charities do apply :

—

Held, void on the same

ground as trusts to say masses or repair tombs. Sir Montague

Smith, in delivering the judgment of the Court, said :
" Although

it certainly appears that the performance of these ceremonies is

considered Ijy the Chinese to be a pious duty, it is one which

does not seem to fall within any definition of a charitable duty

or use. The oljservance of it can lead to no public advantage,

and can benefit or solace only the family itself. The dedication

of this house bears a close analogy to gifts to priests for masses
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for the dead. Such a gift by a Roman Catholic widow of pro-

perty for masses for the repose of her deceased husband's soul

and her own, was held in West v. Shuttlcworth (2 M. & K. 684)

not to be a charitable use, and although not coming within the

statute relating to superstitious uses, to be void. It is to be

observed that in this respect a pious Chinese is in precisely the

same condition as a Eoman Catholic who has devised ])roperty

for masses for the dead, or as the Christian of any Church who
may have devised property to maintain the tombs of deceased

relatives. All are alike forbidden on grounds of public policy

to dedicate lands in perpetuity to such objects."

The Act We have already mentioned that a question was raised on this

\
24^" subject of superstitious trusts by the Act 1 Eliz. c. 24. That

Act has been regarded by text-writers and editors of statutes as

merely retrospective, and on careful consideration it appears to

be so. It may be well, however, to give some account of it, as

being a more mature legislative enactment than the 1 Edw. 6,

c. 14. It appears to have been first printed in the official issue

of the Statutes of the Eealm in 1819, where it is numbered c. 24

of the public Acts.

The first section recites that various religious houses have

been founded and endowed since the death of King Edward VI.,

and vests the same and their endowments in the Crown. It

gives to the Crown also all goods and chattels belonging to

the houses or their rulers (s. 2), and contains a clause respect-

ing the granting of pensions to the inmates of the houses

(s. 4).

The 7th section gives to the Crown all past gifts made

since the death of Edward VI., for priests to sing or say mass,

or to find any obit, light or lamp, for years, life, or for ever, the

Crown only taking the amount given for such purposes in each

case. And the 8th section provides that when property is given

on condition that the donee should pay any sum " to any priest

or priests for to sing or say mass or for to pray for the souls of

the dead, or to keep any obit, or to found, find or make any

chantry or chantries of any priest or priests, Or to find any priest
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or priests for any of the said purposes," then the Queen and her

successors should take the amount devoted to such purposes and

the donee should enjoy the residue of the property.

The wording of this section is general, and a contention may

therefore be raised that it applies to future as well as past

gifts. We conceive, however, that this section is merely a

qualification of the section which precedes it. The editors have

so understood it, for they have appended to it a marginal note,

as follows :

—

" Where lands have been given on condition to maintain such

priests, etc., the stipend, etc., for such priest shall be vested in

the Crown."

The 9th section enacts that the statute shall not apply to

gifts in or by any of the religious houses aforesaid to any school-

master, school, or scholars, or to be bestowed on poor people

;

and directs the Queen within a quarter of a year, by commission

or otherwise, to see to the proper application of the same.

The 10th section excepts the Universities and certain other

foundations from the Act, but gives the Queen a power over

such institutions.

On this point we may further observe that Duke states that

lands devoted to superstitious purposes after the statute 1 Edw. 6,

c. 14, as well as before it, are by other statutes given to the

king, but does not refer to the statute 1 EHz. c. 14 (Duke, B.

350). But this statement by Duke was not adopted by the

Courts, which held subsequent superstitious gifts to be simply

void, as we have seen.

There is yet another statute of the date 1714-15, which should stat. i

be referred to on this subject, namely, 1 Geo. 1, c. 50. That
^^l'^^

*

statute vested in the Crown all property thitherto devoted to

certain Eoman Catholic purposes, adding, " or to or for any

other Popish or superstitious use or uses whatsoever." It did

not affect subsequent gifts.

With respect to the words used in some of these cases, it Obit,

appears that an obit was a funeral ceremony performed for a

deceased person, not only on the occasion of the burial, but also
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Trental.

Chantry.

Mass.

Irish case

on super-

stitious

at intervals afterwards, the most usual intervals being one month

afterwards, called the month's mind, and the anniversary, also

called the year's mind, or twelvemonth's mind.

A trental was a repetition of a mass for thirty days in suc-

cession.

A chauntry is used for an endowment to provide a priest or

priests to sing masses for the soul of the donor or founder and

others ; it is also used in architecture to denote a small chapel

built over the founder's tomb, for the singing of such masses.

A full account of a mass may be found in the report of A.-G.

V. Dda7wj (I. E. 10 C. L. 104).

Before leaving the subject of superstitious trusts we ought to

mention some very unsatisfactory cases which have been decided

in the Irish Courts.

Fela7i V. BusscU (4 Jr. Eq. 701) (June 4, 1842). A testatrix

bequeathed the residue of her personal estate to W. E., " to be

by him applied for such pious purposes and uses as should

appear to him to be most conducive to the honour and glory of

God and the salvation of my soul." This was held to be a good

bequest ; but the reasons of the decision are not given in the

report. It will be seen that in Heath v. Chapman (2 Drewry,

417), mentioned above, V.-C. Kindersley did not regard " pious

uses " as equivalent to " lawful charitable uses."

Bead V. Hodgcns (7 Ir. Eq. 17) (Nov. 17, 1844) (M. E. Ir.). A
testator directed the residue of his estate "to be expended for

masses for my soul's sake." An elaborate argument was pre-

sented on the invalidity of this trust, but the judge held it good

on the authority of the next-mentioned case, which, till then,

was unreported.

Comvvissioners of Charitahh Donations and Bequests v. Walsh

(7 Ir. Eq. 34, n.) (Nov. 10, 1823) (L. C. Ir.). A testator said

in his will, " I desire three solemn masses to be offered for the

repose of my soul, one on the day of my interment, the other

two in a month and a twelvemonth's mind ; at each of which I

desire if possible to have thirteen clergymen to perform the rites

accustomed on these occasions ; to defray which I desire that
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my executors may pay the sum of £50 into the hands of the

then Eoman Catholic clergymen of the chapel of M. for that

purpose ; as also the sum of £5 at each meeting, making in all

the sum of £15 for the entertainment of the said clergymen."

He also directed " £20 to be given yearly to a third clergyman

for the attendance of this parish, for which he will I hope offer

a weekly mass for the repose of my soul and the benefit of my
son." All these legacies were objected to, but were nevertheless

allowed ; but the decree only is preserved. The judgment and

the arguments are not recorded.

Brcnnan v. Brennan (I. E. 2 Eq. 321) (June, 1868) (M. E. Ir.).

Bequest of £50 to the Eoman Catholic priest of the district

known as M., "on trust to have one-half expended in procuring

masses to be celebrated for the repose of my soul and the soul of

my late husband, and the souls of his and my relatives." And
a further gift of £20 " to the priest of the parish in which I die

for masses to be celebrated for the repose of my soul and the

souls of my late husband, child, and relatives."

Held, both payable.

Dillon V. Reilly{l. E. 10 Eq. 152) (March 16,1875, Sullivan,

M.E.). This case is very shortly reported. There was a bequest

of £400, to be invested and the income paid to D., Eoman
Catholic Primate of Ireland, and his successors for ever, upon

condition that he and they shall celebrate twelve masses each

for the salvation of my soul and the souls of my relatives.

D. died in the testator's lifetime, and C. succeeded him.

This bequest was held void.

There was another like bequest of £400, the income to be

paid to the clergymen attached to the parish of P., " at the time

of my death for ever therefrom upon condition that four masses

each month shall be ccleljrated for the benefit of my soul and

the souls of my relatives and the poor souls late of the parisli of

P., now suffering in purgatory "
:

Ildd, tliat the income of the £400 sliould Ije paid to the

clergymen of the parish at the time of the testator's deatli and

the survivors and survivor of them, and that after the death of
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the survivor the £400 fell into the residue of the testator's

estate.

The Irish Act (5 & 6 Yict. c. 82, s. 38) exempts from legacy

duty all bequests for any purpose merely charitable. And in

A.-G. V. Dclancij (I. II. 10 C. L. 104) (Jan. 29, 1876) C. B. Palles

held that gifts to Roman Catholic ecclesiastics to offer up masses

for the souls of the testatrix and her brother were not merely

charitable, and were liable to pay duty at 10 per cent.

Morroi'j v. M'Conville (L. R Ir. xi. 236) (Ap. 1883). Testa-

tor directed part of the income of a long leasehold estate held

for 999 years, to be given to the Roman Catholic clergy of the

church at L. to say masses for the repose of his soul and the

soul of his wife.

This was held void as a perpetuity.

Dorrian v. Gilmore (L. R. Ir. xv. 69) (Ap. 1884, V.-C. Chat-

terton). Bequest of residue to be invested and the income " to

be equally divided between two priests, in case there be two

priests officiating at the time of my decease, and such others

who from time to time may be officiating as Roman Catholic

priest or priests in the parish of K., in consideration of their

saying two masses a week for the happy repose of my soul "
:

Held, altogether void as a perpetuity for a purpose not charit-

able, and, senible, the report of Billon v. Beilly (I. R. 10 Eq.

152) is very imperfect.
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CHAPTER VI.

On Gifts to Eeligious Okdeks and Private Societies.

Gifts to religious orders stand on a different footing from gifts Monastic

to voluntary societies bound by no religious vows. In pre-
j'l^ig^^i ^e-

Eeformation times there is no doubt that such gifts were good, fore R- C.

subject to the provisions of the Plantagenet Mortmain Acts

respecting land. In post-Eeformation times there could be little

doubt that all such gifts would be considered bad, as long as

such orders only existed in connection with the Eoman Catholic

religion, and all trusts for the promotion of that religion were

illegal. On the removal of the illegality, a new question might

have arisen. Were such gifts to be considered as being tainted

with superstition, and void in consequence ; or were they to be

regarded as gifts for promoting religion, and, therefore, good

charitable trusts ? The Acts of Parliament removing the ille-

gality seem to settle this point with respect to all religious

orders of men bound by monastic or religious vows, by providing

for the suppression of all such orders.

The Eoman Catholic EeUef Act (1829) (10 Geo. 4, c. 7), in K.c. Relief

s. 28, recites as follows :
" And whereas Jesuits and members pi^essTs^"

of other religious orders, communities, or societies of the Church monastic

of Eome, bound by monastic or religious vows, are resident

witliin the United Kingdom ; and it is expedient to make pro-

vision for the gradual suppression and final prohibition of the

same therein ;" and in the same section proceeds to enact that

every Jesuit and member of any such order, being in the

United Kingdom at the time of the commencement of the

Act, shall register himself within six months.

Sect. 29 enacts that if any such person shall afterwards come
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into the United Kingdom he shall be guilty of a misdemeanour,

and be sentenced to banishment for life ; but

Sect. 30 makes it lawful for natural-born subjects to return

and register themselves.

Sect. 31 provides that the principal Secretaries of State may
license foreign persons, being members of such orders, to come

within the United Kingdom.

Sect. 33 makes it a misdemeanour to admit any new member
to any such religious order ; and

Sect. 34 makes the new member guilty of a misdemeanour,

and liable to banishment ; and

Sect. 37 enacts that nothing in the Act shall extend to any

order, community, or establishment of females bound by

religious vows.

Trusts for All religious orders of men bound by monastic or religious

orders void
VOWS are tlius prohibited associations, and all gifts for the main-

tenance of such associations would be void on the general prin-

ciples of law. This result is recognised by an Act of 1844, the

statute 7 & 8 Vict. c. 97, s, 15, which, after authorizing gif1,s to

the Commissioners of Charitable Donations and Bequests for

Ireland for the maintenance of Eoman Catholic clergy and their

places of worship, provides that nothing therein shall render

lawful any bequest or donation in favour of any religious order

bound by monastic vows prohibited by the Act 10 Geo. 4, c. 7,

or in favour of any member or members thereof. The English

Act 2 & 3 Will. 4, c. 115, also contains a clause (s. 4) confirming

the prohibition of monastic orders.

These statutes still remain unrepealed, and, as long as they

so remain, the Courts of Law must give effect to them in any

question between the members of any such order claiming a

legacy under a testator's will and his residuary legatee or next

of kin. It may be that the orders exist and flourish, that

members come from abroad without any licence, and new mem-
bers are admitted in the United Kingdom. The statute may
never be enforced by the Crown, but it remains to decide rights

between man and man.
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We may further suggest that the reason for which Parliament

prohibited these orders was that it considered them as tainted

with superstition. That being so, any gift for their benefit

would fall to the residuary legatee or next of kin, and would
not be applied cy-pres by the Court, or appointed by the Crown
by sign manual.

We may cite here the two following cases, which occurred Cases be-

prior to the Eoman Catholic Kelief Act :

—

Relief Act

/SWiar^v.^rwymTiCeVes. 560, 567)(Dec. 11, 1801,L.C.) Here
the Lord Chancellor expressed his opinion that a legacy of

£100 for such purposes as the superior of a convent or her

successor should judge most expedient, being given in that

character, was sufficient to shew that it was for a superstitious

use. But the legacy failed from being in a document not

properly incorporated into the will, and such a legacy would

probably be held good now.

De Garcia v. Laivso7i (4 Ves. 433, n.) (July 3, 1798), being

before the legalization of the Eoman Catholic religion.

The following legacies were considered void : to each superior

for the time being of the Benedictine monks of the South and

North Provinces (establishments in this kingdom) ; to the

English black nuns at Paris ; to the establishment of the Bene-

dictine nuns at Cambray ; to the English Benedictine monks
of , in Lorraine ; to John Bolton, for the maintenance of a

Eoman Catholic minister for ever. A long argument took place

on the right of the Crown to appoint, and the right of the resi-

duary legatee and next of kin ; but no decision was given, as

the whole fund went in costs. It would be in accordance with

the bulk of the cases, that the legacies void for superstition

should go to the residuary legatee ; but the legacy for a religion

forbidden by law would come within the prerogative of the

Crown. The gift to John Bolton would now be good, and pro-

bably also the gifts to tlie nuns ; but the gifts to the monks
would still be void.

We may add here that the invalidity of a gift for the l){',iielit

of a proliiliited religious ())(lci- ought nut to affect the validity of
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Gift on a gift to members of such an order, which is expressed to be

avotdeT given to them, not for the benefit of the order, but upon a sepa-

rate charitable trust. The trust should not fail on account of a

disability affecting the trustee.

This has been so held in Ireland {Carhcry v. Cox) (3 Ir. Ch.

231) (April, 1852), where the Courts have given full effect to

the prohibition of religious orders ; and even held that gifts to

members of an order for the repair or improvement of a church

used both by the order and the public is a gift for the benefit of

the order, and therefore void {Sims v. Quintan) (17 Ir. Ch. 43)

(Jan. 1865) ; Kchoe v. Wilson (L. E. Ir. vii. 10) (Nov. 1880).

Irish cases. In the Irish cases the residuary legatee, or other person

claiming under the testator, has received the benefit of the

failure of gifts to religious orders.

The cases are as follows :

—

Carherij v. Cox (3 Ir. Ch. 231) (April, 1852, L. C. Black-

burne). In this case a bequest of £20 yearly to the nuns of D.

convent to provide clothing for the poor children attending their

school was held good ; and a bequest in the same words to the

monks of S. was held good during the lives of the monks existing

at the testator's death, and the survivors and survivor of them,

and afterwards liable to be applied cy-pres ; but a gift, after the

death of M. C, of £20 (a year, apparently) to the monks of

Mount Melleray, to be appropriated to the improvement of the

chapel of Melleray, was held void, on the ground that the abbot

and principal of the monks died before M. C, and the Court

could not recognise any right in his successor, or discover any

general charitable purpose. " The case," said the Lord Chan-

cellor, " seems to me to be one in which there is but one par-

ticular object ; and as that cannot be answered, the residuary

legatee must take."

Hogan v. Byrne (13 Ir. C. L. E. 166) (April, 1862, C. P.)

Devise :
" I will my house and garden, out-office, lawn, to monks

named Christian Brothers, and £100 in order to pay their

rent."

The Christian Brothers were a lay order imder vows of
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poverty and chastity and obedience, existing for educating the

poor, their property being vested in a superior for that purpose.

They had thirty-five establishments in Ireland, and seven in

England, with from three to seven members in each. The

property devised was about an acre and a quarter.

Held, that the testator intended to devise the land to the

order as such, and not to the individuals who composed it, and

therefore the devise was void as to the legal estate, and the heir

was entitled to recover the land ; but this decision was given

without prejudice to the question whether the land was affected

with a charitable trust.

Sims V. Quinlan (17 Ir. Ch. 43) (Jan. 1865, L. C. Brady and

L. J. Blackburne, varying the M.K. (16 Ir. Ch. 191)).

Bequest :
" I bequeath £500 to the Eev. E. W. and the Eev.

B. T. E. of St. S. Church or the survivor of them, to be applied

as they shall deem best for the maintenance and education of

two priests of the order of St. Dominick in Ireland.

" I bequeath £500 to the Eev. P. T. Conway of St. M.'s Priory,

Cork, Eoman Catholic clergyman."

Mr. Conway admitted that the gift to him was bound by

a secret trust for its application in or towards redemption of

a rent of £60 on St. M.'s Church, Cork, which was vested in

himself and others as trustees, all the trustees being Dominican

monks, and was used as one of the ordinary Eoman Catholic

Churches in Cork. All members of the Dominican order were

bound by monastic vows :

—

Held, that the gift for the main-

tenance and education of Dominican monks was made void by

the statute 10 Geo. 4, c. 7, as shewn by the statute 7 & 8 Vict,

c. 97, s. 15 ; and that a fund so given was not liable to be

applied eij-j^res. And that the gift of the second sum of £500 Gifts to

was void on the authority of Carhery v. Cox (3 Ir. Ch. Eep. 235).
churches

The Court therefore regarded the last-mentioned case as deciding monks and

that a gift for the benefit of tlie place of worship of a monastic ^'" '*^'

order was void, although such place was also used for public

worship.

Walsh V. Wahh (I. li. 4 Ya[. 396) (June, 1869, V.-C. Cliat-
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terton). Bequest of £30 for the use of the Franciscan convent

of Wexford. This gift was held clearly void ; and the report

does not state the nature of the convent ; but the word Fran-

ciscan appears to connect the institution with one of the pro-

hibited orders.

Kelioe V. Wilson (L. R Ir. 7 Ch. 10) (Nov. 1880, V.-C. Chat-

terton). Bequest of £500 to K. or the superior for the time

being of the Franciscan order, Merchants' Quay, to be by him

expended in the maintenance or repair of the Eoman Catholic

Church of Adam and Eve, Merchants' Quay, or in acquiring the

fee of the ground whereon said chapel is built ; £200 to R. 0.

or the Provincial for the time being of the order of Capuchins,

Church Street, to be by him expended on building the new

Roman Catholic Church at Church Street ; and a like gift to the

Provincial of the Augustinians, John Street :

—

Held, all void, as

being for the benefit of the monastic orders.

" If the legacies had not been given, these monks would have

to provide the money for the chapels out of their own funds.

The principal objects are the monks of those orders, though the

public are meant to worship in these chapels."

Liston V. Kccgan (L. R. Ir. ix., 531) (Jan. 1882, M.R. Ir.).

Bequest of residue to the Rev. N. B. of Phibsborough Roman

Catholic church in the county of Dublin. It was proved that

N. B. took it upon a secret trust for the church ; that the church

was a church belonging to the Vincentian order, and that all

members of that order were bound by monastic vows of poverty,

celibacy, and obedience. The bequest was held void.

In Murphy v. Cheevers (L. R. Ir. xvii., 205) (Dec. 1885), a

gift to the Christian Brothers at Cork was held void on the

ground that they were a monastic order, although evidence was

given that they devoted themselves entirely to the gratuitous

education of boys. The V.-C. distinguished a case of Heron v.

Donncllan stated in Hamilton on Charities, p. 100, where he

held good a bequest to a school attached to the community.

We have hitherto spoken of orders of men bound by monastic

or religious vows within the meaning of tlie Roman Catholic
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Eelief Act, 1829. Other orders stand on a totally different Gifts to

footing. There is no statute forbidding them ; they are merely
ordfi's not

voluntary associations. On any question being raised on a gift ^^ou^id by

to one of them for the purposes of the order, the Court would

inquire what purposes the order had. If the purposes were

charitable the gift would be a charitable trust : Henrion v. Bonham,

O'Leary on Charities, 90 (c. 1846) ; Cocks v. Manners (1871)

(L. K. 12 Eq. 574) ; AlaJwny v. Buggan (1880) (L. E. Ir. xi.

260) ; In re Wilkinsons Trusts (1887) (L. K. Ir. xix. 531), like

a gift to any voluntary charitable association not calling itself a

religious order: Spiller v. Mmule (1881) (32 C. D. 158, n.)
;

Pease v. Pattinson (1886) (32 C. D. 154). If the order had no

charitable purposes ((7oc/i;s V. i/awwers (1871) (L. E. 12 Eq. 547)),

or the gift were made for the benefit of the members {Stewart v.

Green (1871) (5 Ir. Eq. 470), it would resemble a club, and a

gift to members of it would be a private gift, resembling a gift to

a club, for the benefit of its members. In the latter case, the And

gift of a sum immediately payable would be good, if so given as I'ocieties.

to be at once distributable by the members of the club : In re

Dclamjs Estate (1882) (9 L. E. Ir. 226) ; but a gift of property

to be for ever devoted to the use of the members from time to

time would be void as a perpetuity : Came v. Long (1860),

(2 De G. F. & Jo. 75) ; In re Clark's Trust (1875) (1 C. D. 497) ;

In re Button (1878) (4 Ex. D. 54) ; Kehoe v. Wilson (1880),

(L. E. Ir. vii. 10) ; Morrow v. MConville (1883) (L. E. Ir. xi.

236) ; In re Sheratons Trusts (W. N. 1884, 174), like a perpetual

gift for any other private purpose (Thomsonv. Shakespeare (1859)

(John. 612)). In the last-mentioned case, however, the gift might

be good for the life or lives of the first taker or takers, if it were

expressed so that the gift to them could be clearly separated

from the residue of the perpetual disposition : Stewart v. Green

(1871) (5 Ir. E(i. 470).

A gift on condition that the donee shall join a lawful society,

is good ; Ijut it may be questionable whether a gift to a woman
on condition of her becoming a nun, is good {Buddy v. Grcsham

(1878) (2 L. E. Ir. 1)).

P
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Cases on TliesG conclusions are drawn from the following cases :

—

Hcnrion v. Bonham (O'Leary on Charities, 90 ; Sugden, L.C.,

possibly January, 1835 or 1841-July, 1846).

Bequest "to be handed over to a certain religious society of

ladies at Kilkenny called the Sisters of Charity, to be laid out by

them in their usual charitable manner "
:

Held, that the legacy should be paid to the ladies, twelve in

number, who composed the society at the death of the testator.

Of course they took it on a charitable trust.

Tliomson v. Shakespeare (Johns. 612) (Dec. 1859, V.-C.

Wood) (affirmed Jan. 1860, L.C. Campbell, and L.JJ. Knight,

Bruce and Turner) (1 De G. F. & Jo. 399).

Certain individuals had bought Shakespeare's house, but had

not devoted it to any public purpose. The testator had given

£2500 to be invested to keep it in repair. He bequeathed to

his executors a further sum of £2500 " to be laid out by them as

they shall think fit, with the concurrence of the trustees of

Shakespeare's house already sanctioned by me in forming a

museum at Shakespeare's house in Stratford, and for such other

purpose as my said trustees in their discretion shall think fit

and desirable for the purpose of giving effect to my wishes. I

direct, moreover, that out of the rents of the Langley Priory

estate the sum of £30 half-yearly, on the 24th of June and 24th

of December of each year following my decease, be applied to

the wages of a keeper or guardian whose duty it shall be to

reside at Stratford-on-Avon, near Shakespeare's reputed birth-

place, attend the visitants, and offer them a bound-up volume

with pen and ink to inscribe, on certain conditions, such lines in

verse or prose as the fancy of each visitant may induce to

write ; and I will that this half-yearly payment be a rent-charge

for ever on the said estate "
:

Held, that inasmuch as the house was private property, and

the museum was intended to be perpetual, the trust for a

museum could not be carried out and was void ; that the trust

for such other purpose as the trustees should think fit was void

for indefiniteness ; and the gift of £60 per annum was also void

as a private perpetuity.



GIFTS TO RELIGIOUS ORDERS AND PRIVATE SOCIETIES. 67

Came v. Long (2 De G. F. & J. 75) (May, 1860, L.C. Camp-
bell).

Testator disposed of his property for the benefit of his wife

for life, adding :
" And from and after the decease of my said

wife I give and devise all that my freehold mansion-house and

premises called The Abbey, situate in Penzance aforesaid, with

the appurtenances thereto belonging, unto the trustees for the

time being of the Penzance Public Library, to hold to them and

their successors for ever, for the use, benefit, maintenance, and

support of the said library."

The library was in fact a club, to which admission was gained

by an election by ballot, and the members paid yearly subscrip-

tions. It was intended to continue, and one of the rules said it

should not be broken up as long as ten members remained

:

Held, void as a perpetuity for the benefit of private in-

dividuals.

Cocks V. Manners (L. R. 12 Eq. 574) (July, 1871, V.-C.

Wickens).

Testatrix left the residue of her personalty, comprising pure

and impure personalty, as to part to the Dominican Convent at

Carisbrook, payable to the superior for the time being, and as to

other part to tlie sisters of the charity of St. Paul, at Selley Oak,

payable to the superior thereof for the time being.

The convent was an institution of Eoman Catholic females

living together by mutual agreement in a state of celibacy, and

under a superior, for the alleged purpose of sanctifying their own
souls by prayer and pious contemplation within their institution,

and without performing external works or providing for public

worsliip, or engaging in education, or receiving or visiting the

sick, or poor, or indigent, or children. The superior stated that

by the religious obligations of poverty the members of the

convent could not of their own accord divert their funds to any

other purpose than that of the community :

Held, not charitaljle, nor a perpetuity, but a gift to the

meml)ers as private indivi<hials. " Wlicn the superior receives

it, she will Ik; l)C)und tf» account for it to tlie convent, to put it,

F 2
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SO to speak, in the common chest ; but when there it will be

subject to no trust which will prevent the existing members of

the convent from spending it as they please."

The sisterhood was an institution of Eoman Catholic women
living together by mutual consent, with various branches, its

primary object being stated to be the personal sanctification of

the members, who employed themselves principally in teaching

the children of the poor and nursing the sick, and in acquiring

the requisite skill and knowledge for these purposes :

Held, that this was a charity, and the gift was good as to the

pure personalty, but void as to the impure.

The Vice-Chancellor evidently considered the latter gift in

this case to be made for the purposes of the order, and it may be

distinguished from the next by considering a gift to an order as

made for the purposes of the order, unless it is expressed to be

made for the benefit of the members.

Steivart v. Green (5 Ir. Eq. 470) (Nov. 15, 1871, Lord O'Hagan

and Christian, L.J.).

Gift of two-thirds of the ultimate residue of the rents of

certain hereditaments to " E., superioress of the community of

ladies j)rofessing the Eoman Catholic religion residing in the

town of B., and known or called by the name of the Order of

Mercy, and to the superioress for the time being of the said

order who should be resident in B., to be used, administered and

applied by her as such superioress for the use and benefit of the

said community of the Sisters of the Order of Mercy."

The order was united under rules for solely charitable purposes.

The Vice-Chancellor held the trusts good for the lifetime of E.,

but declared them void afterwards. E. appealed from tliis

judgment, and contended that the gift was charitable and good

for ever

:

Held, that the judgment should be affirmed, on the ground

that the gift was not expressed to be for the charitable purposes

of the_order, but for benefits of the members of the order ; and

the members of the order might lawfully any day alter their

rules, and discontinue their charitable works.
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In re Clark's Trust (1 C. D. 497) (Dec. 21, 1875, V.-C.

Hall). Testator gave £500 to the trustees of the Eingwood

Friendly Society upon trust to apply the income thereof in

aid of the funds of the society.

The legacy was paid and invested, and eventually transferred

to the ofQcial trustees of charitable funds. Then the society

was dissolved.

The effect of the rules of the society was stated by the judge

to be :
" The society was one whose members were to provide by

subscriptions and fines a fund to be distributed for their mutual

benefit in cases of sickness, lameness, or old age. Poverty of

the member at the time of his sickness or lameness, or in his old

age, was not required to entitle liim to an allowance "
:

Held, that this was not a charity, and the fund would

not be applied cy-pres, but went to residuary legatee ; and

semhle, the gift was void ah initio as creating a perpetuity as in

Came v. Zonj (sujJi'd).

Buddy V. G-rcsham (2 L. R. Ir. 1) (Feb. 1878, Q. B. D.).

Testator gave all his property to his wife, adding " on the condi-

tion that my said wife shall retire immediately after my death

into a convent of her own choice." The wife survived Mm some

seventeen months and did not retire into a convent. The

testator's heir claimed the real estate against the mfe's devisee.

It was held that " retire into a convent " meant " go to live in

a convent," and did not imply the taking of any vows, and that

the condition was good, and the testator's heir could recover.

In re Button (4 Ex. D. 54) (Dec. 4, 1878, Kelly, C.B., and

Huddleston, B.). Testator gave the residue of his estate, which

was all pure personalty, " to the trustees for the time being of

the Tunstall Athenai-um Mechanics' Institution, to be applied by

them towards the building fund in connection therewith." The

institution was founded for the purpose of supplying a library

of reference, a circulating library and a reading-room, and for

holding public lectures and educational classes. The only

building fund was a sinking fund for paying off a mortgage on

the institution wliich was incurred in raising mouey to build
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the institution on land purchased by its trustees out of the

funds of the institution :

Held, by Kelly, C.B., that the gift was void for creating a

perpetuity, being an increment of the capital of a permanent

institution and not coming under the control of the members as

part of the annual income :

Held, by Huddleston, B., that it was rendered void by the

Literary and Scientific Institution Act (17 & 18 Vict. c. 112,

s. 30).

Obs.—It was assumed in this case that the institution was

not a charity, but it may be doubted whether the effect of the

Act mentioned ought not to be considered as making all such

institutions charities, as it aims at making them perpetual.

This view is supported by the case of In re Christchurch Indosure

Aet (38 C. D. 520) (C. A. March 12, 1888, reversing Stirling, J.,

35 C. D. 355), where a perpetual trust for the occupiers of

certain cottages was held to be a charity.

The Stat. It will be well to state here the principal provisions of the

Vkf c^ii2
statute 17 & 18 Vict. c. 112. This Act has the short title, " The

Literary and Scientific Institutions Act, 1854 " (s. 35). The

33rd section enacts that " the Act shall apply to every institu-

tion for the time being established for the promotion of science,

literature, the fine arts, for adult instruction, the diffusion of

useful knowledge, the foundation or maintenance of libraries or

reading-rooms for general use among the members or open to

the public, of public museums and galleries of paintings and

other works of art, collections of natural history, mechanical and

philosophical inventions, instruments, or designs
;
provided that

the Koyal Institution and the London Institution for the ad-

vancement of literature and the diffusion of useful knowledge,

shall be exempt from the operation of this Act."

The earlier sections of the Act authorize grants of land to be

made for such institutions, including grants in fee simple by

tenants for life in some cases (s. 1) ; and s. 14 expressly provides

that the death of the donor within twelve months shall not

avoid the gift. The 29th section authorizes the dissolution of
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any such institution, and the 30th provides for a cy-pfes appli-

cation of any surplus assets, unless the institution was in the

nature of a joint stock company.

Mahony v. Duggan (L. R. Ir. xi., 260) (March 1880, M.R.) Cases con-

There was a bequest of £2500 to trustees with the view of

establishing a convent of the order of the Good Shepherd for the

purpose of reclaiming fallen women in the city of C, with a

gift over if such a convent should not be established in the life-

time of the trustees. Such a convent was established, and the

bequest was held a good charity. The money was directed by

the will to be paid to the superioress of the convent, to be

disbursed by her for the maintenance and support of the convent

in such manner as she should think proper.

Kehoe v. Wilson (L. E. Ir. 7 Ch. 10) (Nov. 6, 1880, V.-C.

Chatterton). Testatrix bequeathed to H. or the guardian

for the time being of the tliird order of the Franciscans, Mer-

chants' Quay, the sum of £100 to be invested and the

interest applied in having masses said for the benefit of the

members of the said third order (of whom the testatrix was one),

such masses to be celebrated in Ireland in a church open

for public worship at the time of such celebration. The third

order of Franciscans consisted of laity not bound by monastic

vows:

Held, that the purpose of this legacy was not a public one,

but a private one for the benefit of the order, and that it failed

on the ground of perpetuity.

It will be observed that the purpose expressed in this case

was saying masses for the members of the order, and not for the

souls of the departed members. The "case is therefore an autho-

rity on trusts for the performance of private religious services, as

opposed to public ones, and it holds such a bequest void though

coupled with a condition for admission of the public.

^Spiller V. Maude (5 N. R. 30 ; 13 W. R. G9) (Nov. 18G4,

Roniilly, M.R.). A York Theatrical Fund Society was estab-

lished in 1815, and received subscriptions from members and

gifts from others. By the rules, only actors could be members.
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and the objects were to provide for the funerals of indigent

members, for the relief of orphan cliildrcn of members, the

supply of medical advice and medicines to poor sick members, and

granting annuities to poor members disabled by age or accident.

In 1832 the society was registered under the Friendly Societies

Acts. In 1864 only one member was left, and she claimed to be

entitled to all the funds, amounting to £1300 New Threes. Lord

Eomilly held that she was only entitled to the income during

her life, and expressed an opinion that the cy-pres doctrine

would be applicable at her death, at least to the extent of so

much of the fund as had arisen from donations.

The fund was then paid into Court, and after the death of the

plaintiff a petition was presented asking for a cy-pres application

of the fund.

This petition was heard by Jessel, M.K., in July, 1881 (see

32 Ch. D. 158, n.). He held that poverty was an ingredient

in the qualification of members to be recipients of the benefits

of the society. That it was therefore a charity, and the whole

fund was applicable cy-pres, as the particular objects had failed.

He authorized the transfer of the fund to the Eoyal General

Theatrical Fund Association.

In re Delaneys Estate (9 L. E. Ir. 226) (March 1882, C.A.).

Testator de\dsed lands " to the use of the most Eev. W. D.,

Eoman Catholic bishop of Cork, or other the Eoman Catholic

bishop of Cork for the time being, in trust for the sisters of mercy

at Bantry." He also gave a legacy of £1000 " to the most

Eev. W. D., bishop of Cork, or other the Eoman Catholic bishop

of Cork for the time being, to be applied by him for the benefit

of the convent of mercy at Bantry, the good sisters of wliich

are requested to apply the same in and to such charitable pur-

poses as they deem most useful."

The validity of the legacy was admitted, but the heir con-

tested the devise. It was held that the devise, like the legacy,

was a gift to the bishop at the testator's death on an immediate

and not a perpetual trust for the sisters at the testator's death,

and therefore valid as a private gift. It was also in evidence
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that the society existed solely for charitable purposes ; and that

being so, it was intimated that if the gift had been a perpetual

trust it would have been good as a charity.

Morroiv v. M'ConviUe (L. E. Ir. xi. 236) (Apr. 1883). Testa-

tator directed part of the income of certain property to be

applied to the use and benefit of the Eoman Catholic convent

at L. The property was leasehold for 999 years. This was

held to be void as a perpetuity, and not a charitable gift.

In re Sheraton's Trusts (W. N. 1884, 174) (July 19, 1884,

V.-C. Bacon). Testator bequeatlied to the rector for the time

being of S. £800, the interest of which he directed should be

paid to the trustees for the time being of the S. Mechanics' Insti-

tution, to be applied by them for the benefit of the institution in

such manner as they should consider most advantageous for the

instruction and benefit of the members of the said institution.

He directed the £800 to be paid out of such part of his personal

estate as might be lawfully appropriated to such purpose.

The full name of the institution was the S. Mechanics ' Insti-

tute of Literature and Science.

The residuary legatee claimed that the gift was void as a

perpetuity, and it was so held accordingly.

The report does not state further the objects and constitution

of the institution, but it may be assumed that they were partly

social, for the benefit of the members of the institute.

Pease v. Pattinson (32 C. D. 154) (Feb. 1886, V.-C. Bacon).

A fund had been raised for the relief of sufferers from a colliery

accident in 1862, and proving more than sufficient, the surplus

had been divided into twelve parts, and with the express or tacit

consent of the subscribers paid to committees for the relief of

suffering caused by coUiery accidents in twelve districts. A
sum of £2320 had been paid to such a committee in the South

Durham district. The surviving member of this committee

wished to hand over the fund to the trustees of a Friendly

Society of Miners in the four northern counties.

Tlie Vice-Chancellor held that the fund was devoted to a par-

ticular charitable object, which had not failed, and tliat no case



74 CHARITABLE BEQUESTS.

for the aj-pres [doctrine arose. He, in effect, appointed the

trustees of the society to be new trustees of the fund, and

directed it to be applied exclusively to the relief of suffering

caused by colliery accidents in the South Durham district. He
also held that the consent of the Charity Commissioners was

not necessary to the application.

In re Wilkinsons Trusts (L. E. Ir. xix. 531) (Aug. 1887, C. A.).

Bequest of £1000 " to S., superioress of the convent of mercy

at K., county Clare, to and for the purposes solely of said con-

vent, or to such other person as may be superioress of said

convent at the time of my decease."

Evidence was given to shew that the purposes of the convent

were entirely charitable

:

Eeld, that the gift was good, whether the purposes of the

convent were charitable or not.
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CHAPTER VII.

On Gifts for Erecting and Repairing Tombs.

We will now consider trusts for erecting a tomb to a testator,

keeping his tomb in repair, or keeping in repair some one else's

tomb.

The conclusions which we deduce from the cases mentioned

below are as follows :

—

(1.) That a trust to erect a tomb or monument to a testator Trust to

operates as an authority to the executor to lay out the money monument

in that way ; and if he does not so lay it out, the residuary bene- S°°^

ficiary gets the benefit of the sum saved. If the estate was

being administered by the Court, the Court would probably

apply it at the instance of either the residuary beneficiary, or

the executor. But if the estate was not before the Court and

the executor did not apply it, the residuary beneficiary could

hardly take any steps to compel the executor to perform the

trust, when the executor might meet liis action by saying, " Here

is the money, take it, and apply it yourself "
: Trimmer v. Danhj

(1856) (25 L. J. Ch. 424).

(2.) A trust to erect a tomb or monument is not impeachable

for unreasonableness on the ground of the magnitude of the

sum authorized to be laid out upon it : Mellick v. The President

and Guardians of the Asijlum (1821) (Jac. 180) ; Trimmer v.

Banhy (185G) (25 L. J. Ch. 424).

(3.) If the tomb or monument cannot be erected without the if incum-

consent of the incumbent of the church, and such consent is

refused, the trust cannot be carried out, and the residuary

beneficiary gets the benefit of it {Mellick v. The President, etc.,

of the Asylum (1821) (Jac. 180)).

bent

consent,
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not a

charity.

Trust to

repair

tomb void

unless in a

church.

Trust to

repair

church-
yard, good,

Cases on

tombs.

(4.) As the erection of a tomb or monument is not a charity,

the proceeds of land or impure personalty may lawfully be

authorized to be applied for this purpose.

The residuary beneficiary will therefore be the next of kin,

heir-at-law, or residuary legatee or devisee, according to the

circumstances ; and sometimes the residuary beneficiary will be

the person taking the residue of some particular property.

(5.) A trust to keep in repair the tomb of the testator, or of

anybody else, or a family tomb, outside of a church, is void,

as being a trust which does not confer a benefit on anybody

at all.

It has been suggested {Lloyd v. Lloyd, 1852) (12 Sim. N. S.

255) that such a trust may be good for the limits fixed by the

rules of perpetuities ; but on consideration it will be seen that

there would be no person who could enforce such a trust. The

Attorney-General could not enforce it, for it is not a public

trust ; and no private individual derives any benefit from it. A
trust to repair a tomb within those limits might perhaps operate

to authorize the trustee to apply the money in that way if he

so thought fit, like a trust to erect a tomb ; and if he did not so

apply it might be given to some other person.

(6.) A monument or mural tablet in a church has been held

to be an ornament of a church, so that it is for the benefit of the

congregation worshipping there that it should be kept in repair

;

and a trust to keep one in repair is therefore a charity, as are

all trusts for keeping up the ornaments of churches : Hoare v.

Oshornc (1866) (L. E. 1 Eq. 585) ; Re Riyley's Trusts (1866) (15

W. E. 190)).

(7.) A trust to keep a churchyard in proper order is a good

charity, as a public benefit is thereby conferred (
Vaughan v.

Tlwmas, 1886) (33 C. D. 187).

The following is a list of cases on tombs arranged in chrono-

logical order :

—

Masters v. Masters (1 P. Wms. 424) (1718, M. E.) Tes-

tatrix gave £200 for a monument for her mother. It was

decreed that this sum should be laid out accordingly. Priority
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^vas also given to this bequest over other legacies to individuals

and charities, apparently in view of the fact that the testatrix

received the bulk of her property from her mother, so that the

erection of a tomb was a sort of debt or duty. The latter point

is clearly not law now.

Dxwour v. Mottmx (1 Ves. Sen. 320) (Nov. 21, 1749, L. C.

Hardwicke). A testator, by will made in 1745, directed a fund

to be invested in land, and the income to be applied for certain

charitable purposes, and to pay £10 a year to a minister to

preach a sermon once a year to his memory, to keep his tomb-

stone in repair and the inscription thereon and upon a stone

against the wall reciting the gift, and £2 per annum to the

clerk, and £2 per annum to the sexton, and £4 per annum to the

mayor, &c., of A., to keep an account of the same :

—

Held, that

the gift to the minister was void under the Georgian Mort-

main Act as a charitable use ; and that the following trusts

were void as circumstances attending the general execution of a

void trust. The sum directed to be invested sank into the gene-

ral residue of the personal estate. (See the will more fully set

out 1 Sim. & Stu. 292.)

This case leaves the question open whether a gift of pure

personalty to provide an annuity for the minister of a particular

church, with like conditions added, would be good or bad. On
principle it would seem to be bad. A trust to keep a tomb in

repair being void, a condition to the same effect annexed to a

gift ought to render the gift void, as is the case with conditions to

pray for souls.

Gravenor v. Hallum (Amb. 643 ; March, 1767, L. C. Camden).

A testator charged land with payment of £10 per annum, and

gave thereout two sums of 20.s. a year eacli to the churcliwardens

of two parislies for ever, to be laid out in repairing his family

vaults in each of these parishes. The report makes the Lord

Chancellor say tliat the gifts of these two sums of 20s. are void

at law, because made to churchwardens who were not a corpora-

tion ; and being so, " a Court of Equity will not appoint new
trustees to set tliem u])." In the next paragraph ho is made to
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add that, " though the churchwardens could not take, yet the

devise is good, and the heir-at-hiw is a trustee."

According to modern decisions the gift of these sums would

be clearly void.

Doc d. Tliompson v. Fitckcr (3 M. & S. 407) (Jan. 1815, Lord

Ellenborough, C.J.). A deed duly enrolled conveyed land for a

Quakers' meeting-house, which was a good charity, witli a con-

dition for keeping up a vault for the donor and her family :

—

Held, that this w^as not such a reservation for the benefit of the

donor as made the deed void under the Georgian Act.

Family N. B.—This casc and the preceding one are cited in Jarman

i-«"!>'87
on "Wills, 3rd ed. i., 194, in favour of the proposition that a gift

for keeping up a vault for the donor's family is a good charity

;

but the judgments have to be much strained to get this result

out of them. And if they ever established that proposition, it

has certainly been overruled by later cases. The gift in Gravenor

V. Hallum does not appear to have been treated as a charitable

"ift. It is also probable that the decision in Doc d. Thompson v.

Pitcher (3 M. & S. 407) (Jan. 1815) was reversed on appeal, for

it is stated in Doc d. Thompson v. Pitcher (6 Taunt. 359) (Nov.

1815) that the heir had recovered that portion of the land which

was subject to a charitable trust.

Limhrey v. Gurr (6 Madd. 151) (July, 1819, V.-C. Leach).

A trust in a will to erect a monument to the testator held

good.

Mcllich v. The President and Guardians of the Asylum (Jac,

180) (Aug. 1821, SirT. Plummer, M.E.). Testator desired to be

buried at A., directed £2000 out of his land to be applied to

erecting a monument to him there, gave £200 to Dr. Samuel

Johnson to write an epitaph for it, and twenty guineas to the

rector for his consent ; the monument to be begun at once and

finished within a year. The residuary personalty given to the

defendants with a trust to keep up the monument :

—

Held, the

erection of a monument not a charity, but like an expensive

funeral. It failed, however, for w^ant of the rector's consent.

Another rector, thirty-seven years afterwards, gave his consent

;
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but that was held too late ; and the fund, which had been set

apart, was paid to the heir-at-law.

Jones V. Mitchdl (1 Sim. & Stu. 290) (Feb. 1823, V.-C. Leach).

A trust to invest £60 out of the proceeds of real estate on trust

to keep in repair certain family vaults or tombs was allowed to

go uncontested apparently.

Baker v. Sutton (1 Keen, 224) (May 7, 1836, Lord Langdale,

M.E.). Trusts to repair tombs of the testator and his parents,

and a tablet on a church wall, and gifts to the clerk and a

minister in respect thereof, all held void ; but on the alleged

ground of the Georgian Act. They were mixed up with clearly

charitable trusts, and a sum M'as directed to be invested on

mortgage to provide for them ; and the attention of the Court

was not called to the question whether they were charities or

private matters.

Willis V. Brown (2 Jur. 987) (Nov. 1838, V.-C. ShadweU).

A trust to apply £10 a year in repairing a monument and a

surplus in charity had been declared void under the Georgian

Act owing to the nature of the property. An application to

declare the trust good as to the monument was opposed on the

ground that it was a charity, being for the ornament of the

church :

—

^dd, not a charity, and the declaration must be

altered as to the monument. But this case is certainly over-

ruled now.

Mitforcl V. Reynolds (1 Phillips, 185) (Nov. 1841, and Dec.

1842, L. C. Lyndhurst). Testator, by clause 8 in his will,

directed his executors as follows :
" To purchase and prepare

for the ultimate deposit of my body, and also for the removal

and deposit of the remains of my parent and sister now lying

interred in a vault in the churchyard of C, the mount that is

contiguous surrounded by a moat, which 1 understand to be the

property at present of Mr. E., on the summit of which they will be

pleased to cause the construction of a suitable and handsome, as

well as durable, monument, fronting the summit and sides of the

mount with cedar and cypress trees, in a manner that may render

it ornamental to tlie town." By clause 9 he gave the residue



80 ClIAKITABLE BEQUESTS.

of his estate for a purpose which was held to be a charity to

which he might lawfully devote all his property :

—

Held, that the

8th clause was sufficiently definite for the amount to be ascer-

tainable ; and that, assuming it to be void, it did not invalidate

the gift of the residue.

An inquiry was then directed to ascertain the amount re-

(piired for clause 8, and the master found that £1269 8s. was

required (IG Sim. 109) ; and a further inquiry was afterwards

added as to whether the owner of the mound would sell it

(1 Phillips, 706) (June 1846). It was found that tlie owner

would not sell the mound, so that clause 8 failed on a point of

fact, supposing it to be valid in law. The next of kin then

reargued the point already decided, and claimed the whole resi-

due ; but it was held that the £1269 8s. fell into the residue,

and that the whole went to the charity {Mitford v. Reynolds

(16 Sim. 105) (Feb. 1848, V.-C. ShadweU)). The 8th clause of

this will directed the expenses thereof to be provided " from the

surplus property that will and may be found after the payment

and discharge shall have been made of the above legacies and

bequests." The 9th clause began with the words, " I will, devise,

give and bequeath the remainder of my property of whatsoever

kind and description, and that may arise from the sale of my
effects." These words in the 9th clause were held to constitute

a true residuary gift, carrying the benefit of all prior gifts which

failed.

Adnam v. Cole (6 Beav. 353) (June, 1843, Lord Langdale,

M.E.). Testator directed his trustees to lay out his residue in

erecting such a monument to him as they should think fit, and

putting up a gallery and an organ in a certain church. They

laid out the whole on a monument :

—

Held, wrong. The residue

should be apportioned between the three purposes ; and ap-

parently the part apportioned to the monument was rightly

expended.

Lloyd V. Lloyd (2 Sim. N. S. 255) (March, 1852, V.-C. Kin-

dersley). The judge said :
" I am satisfied that a direction

simply for keeping a tomb in repair is not a charitable use, and
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is not in itself illegal. It may be illegal to vest property in

trustees in perpetuity for such a purpose. But the direction

that the widow and L. shall, out of their life interests, keep the

tomb in repair, is quite lawful, and they are under an obligation,

out of their annuities, to do so according to the directions of

the will."

But surely neither the Attorney-General, nor any one else,

could enforce the fulfilment of this so-called obligation, as the

same judge seems to have perceived in the next case.

Trimmer v. Danhij (25 L. J. Ch. 424) (March, 1856, V.-C.

Ivindersley). Testator gave Ms executors £1000, and directed

them to lay it out in erecting a monument to him in St. Paul's

Cathedral :

—

Held, valid as an authority to the executors. The

judge said :
" I do not suppose that there would be any one

who could compel the executors to carry out this bequest and

raise the monument, but if the residuary legatees or trustees

insist upon the trust being executed, my opinion is that this

Court is bound to see it carried out. I think, therefore, that as

the trustees insist upon the sura of £1000' being laid out accord-

ing to the directions in the will, that sum ro'u'st be set apart for

the purpose."

Richard v. Rdbson (3'1 Beav. 244) (June 13, 1865, Eomilly,

M.E.). A number of trusts to keep in repair' the tombs of the

testator and a dozen of his relations, held all void as perpetuities

for private benefit. Certain siims weYe directed to be invested

for these purposes, and they all fell into the residue.

Fowler v. FowUr (33 Beav. 616) (June, 1864, Eomilly, M.E.).

Bequest of £500 to invest upon the permanent trust of main-

taining in good order the graves, gravestones, and iron railings

of the graves of seven persons in B. churchyard, and to pay the

surplus of the yearly income to the rector of B. for the time being

:

Held, that the trust to keep the graves in repair was void,

and the amount required for that purpose not being ascertain-

able, the trust of the residue fell with it. The whole £500,

tlierefore, fell into the general residue of the estate.

G
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It is difficult to reconcile the latter part of this decision with

the later cases, and particularly with Dawson v. Small (L. E.

18 Eq. 114).

Hoarc v. Oslornc (L. R 1 Eq. 585) (Feb. 1866, V.-C. Kin-

dersley). Will :
" I desire that an ornamental painted window

may be placed in H. church, the design and cost thereof to be at

the discretion of my trustees. I also direct them to invest £600

in consols upon trust to authorize the minister and church-

wardens of H. to receive the dividends and apply them in

keeping in repair the monument of my mother in H. church,

the vault in which she is interred, and the said window ; and if

any surplus shall at any time remain, to apply the same towards

keeping in repair and ornamenting the chancel of the said

church." The window had been erected with the sanction of the

Court. The vault was in the churchyard.

The Vice-Chancellor considered it settled that a gift for the

repair of a grave or tomb, whether in a church or not, was void,

but it will be seen that the authorities only cover the case of a

grave or tomb in a churchyard.

He also held that the trust to keep the window in repair was

a good charity, as the window was part of the fabric of the

Monument church ; and that the trust to keep in repair the monument in
m cliureh.

^^^ church was also a good charity, as the monument was one of

the ornaments of the church. He added that a trust to keep in

perpetual repair the organ or bells of a church would be a good

charity.

The gift for the repair of the vault in the churchyard was, of

course, void.

As to the disposal of the fund, he held that it was impossible

to ascertain how much was required for the void object, and

that the fund must be considered as divisible equally between

the three objects. The third part attributable to the void object

then fell into the residue of the estate. The minister and

churchwardens would take the income of the other two-thirds,

and perform the trusts of it, applying any surplus dividends to
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repairing and ornamenting the chancel, which was clearly a good

charitable trust.

It will be seen that the Vice-Chancellor in this case drew a

distinction between a monument in a church and a tomb in a

church. It would be more convenient that the line should be

drawn between tombs in churches and tombs outside.

The case of Hoare v. Osborne will be found to be overruled by

more recent cases on the point of the part attributable to the

void object falling into the general residue of the estate. In the

later cases it has been held to fall into the particular residue of

fund directed to be invested.

Re Rigleij's Trusts (15 W. E. 190) (Nov. 1866, V.-C. Kin-

dersley). Will : direction to invest £800 and apply the dividends

in paying the expense of a journey to be taken once a year for

ever by trustees, or one of them, or the survivor^ or his executors,

administrators or assigns, or some other proper person appointed

by them in writing, to the church of E., and in cleaning, glazing

^vith stained and figured glass, and painting and keeping in

repair the testator's family vault in the churchyard of E., and

the tombstone over the same, and the iron fence sitrroundino- it,

and the yew tree growing near the same, and also the monu-
mental tablet erected by the testator to the memory of his family Tablet and

in the church of E., and the fabric between and Under which the ''f'^'"?
'"

.
church.

same stood, and the railing m front thereof; and the testator

directed the residue of the income to be paid over to the minister

and churchwardens of E., to be laid out by them for the benefit

of the poor of the parish. The tablet erected by the testator to

the memory of his family was in a recess containing a window
under an arch opening into the church with an iron railino-

across it.

The testator died in 1857, and the trustees invested the money
and for some years performed the duties; but a claim beinf

made by the residuary legatees, the fund was paid into Court:

Held, that the trust was void as to the matters outside of the

churcli, but good as to those inside ; and there must be an
inquiry how much would be ref[uired for each set of objects,

a 2
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reserving the question whether the number of objects was two,

three, or more.

FUk V. A.-G. (L. K. 4 Eq. 521) (July, 1867, V.-C. Wood).

Bc(iuest of £1000 consols to the rector and churchwardens of

J., upon trust to receive the dividends " and apply such part

thereof as shall from time to time be necessary or required in

Family keeping in repair my family grave, and the brick- and stone-work
^'*^'*^-

over the same, situate on the north side of the churchyard of the

same church, and inscribed with the names of T. and A., and to

pay or divide the residue of the said dividends and annual pro-

ceeds at Christmas in every year for ever to or amongst the aged

poor of the parish or district of J. who shall be in the habit of

attending the church of J."

A codicil directed that £5 out of the dividends should be paid

Sermon. annually to the incumbent for a sermon or lecture on the occasion

of the division

:

Particular Hcld, that the tTOst for the repair of the grave was void, and
resii ue.

^j^^^ ^^ ^^^^ Construction of the will the portion of the income

directed to be so applied fell into the particular residue, and that

the rector and churchwardens took the whole legacy discharged

from the obligation of keeping the grave in repair.

Hunter v. Bullock (L. E. 14 Eq. 45) (March, 1872, V.-C.

Bacon). Will : gift of property on trust for A. for life, and

after her death the ultimate residue to B., C, and D., subject to

certain legacies and directions, including a direction to place

inscriptions on the gravestone of himself and one of his relatives

at K. or elsewhere as part of his funeral expenses, and a legacy

in the following words :
" I further will and desire that my

executors do pay to the trustees of the Tailors' Institution at H.

a further sum of £1000 3 per cent, stock, duty free, for the

following Tise, that is, to pay the required amount for painting

and keeping in repair the gravestone or gravestones at K. or

elsewhere for the 15th of June yearly, if required, and to divide

the balance that may remain into two equal parts," with

Pensioners, directions for dividing the same amongst the pensioners of the

institution.
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Apparently the gravestones had been erected and the inscrip-

tions placed upon them. And evidence was given of a tender

by a workman to keep the gravestones in repair for £2 a year.

The Yice-Chancellor said that he could not attend to tliis so-

called evidence. He held, however, the whole gift of the £1000

good, and described the trust for keeping the gravestones in

repair as an honorary trust. Apparently " honorary trust " means

a trust which the trustee was not bound to perform, and the

result was that the whole £1000 was held upon trust for the

pensioners according to the will. The Vice-Chancellor seems to

have laid stress on the words " if required " to aid him to come

to this conclusion.

Dawson v. Small (L. E. 18 Eq. 114) (March, 1874, V.-C.

Bacon). Bequest of £600 to be invested and the dividends to

be applied " to keep up in good repair all the tombstones and

headstones of my relations and self in the churchyard of G., with

the wall and iron palisading surrounding the same, likewise the

two headstones belonging to my family outside of the said

inclosure, and if any of the ironwork or stonework want re-

pairing that it always be done when wanted, and that all the

headstones and tombstones always be kept clean and well

painted, and that the letters be re-cut when growing illegible,

and that all weeds and grass be kept from growing in the inside

of the said inclosure, and that it be cleaned and scoured twdce

every year, and that likewise the headstones of my brother J., in

S. churchyard, and of my cousin E. W., in the same churchyard,

and of my cousin T. "VV., in the inclosure of G. churchyard, be

kept in order and painted the same as is directed respecting the

others before named. And I hereby direct and desire that any

surplus money that may remain after defraying yearly the

expenses as before stated shall be given every year, on the 6th

day of September, my birthday . . . . to poor pious members of

the Methodist Society resident in this town, above the age of

fifty years." A codicil directed the distribution to be made by

the executrix at her dwelling-house.

Tlie Vice-Ohanccllor lidd that tlio circumstance (liat there
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were no special trustees of the £000 was immaterial. He also

held that the trust as to the tombstones was merely honorary,

that nothing was required for them, that it was optional with

the executors to lay out any money upon them, that the trust of

the surplus was binding, and that the gift of £600 was a good

charitable legacy, evidently for the purposes of the surplus de-

clared by the will and codicil.

In re Williams (5 Ch. D. 735) (June, 1877, V.-C. Malins).

Testator bequeathed to his executors two sums of £100 each to

be by them invested and held on trust to apply the income in

keeping in repair certain tombs. And the testator directed that

if in any year the whole or any part of the income of such

respective sums should not be required for such respective pur-

poses for which it was given, the surplus should be invested, and,

if necessary, applied in any future year in which the income

might be insufficient for such purposes. But he directed that

when and so soon as the value of such accumulation should

amount to £25 and upwards, his trustees should pay over in

equal shares to the incumbents for the time being of the parishes

of C. and S. such sum of money as would reduce the value of

such accumulations to the sum of £20, and that such incumbents

should divide the money so paid over to them between and

amongst three poor sick or infirm people residing in their

respective parishes in equal shares ;

Held, that the trust for repair of the tombs was void, and that

the income so released fell into the particular residue, so that

the whole income of the two sums of £100 was applicable for

the purposes to which the surplus was devoted.

In re Birkctt (9 Ch. D. 576) (July, 1878, Jessel, M.E.). Be-

quest " to the incumbent for the time being of U. the sum of

£500, the income to be applied, when necessary, in keejjing in

good repair the grave and the railing and tombstone of my late

fatlier, and the remainder of such income to be applied by such

incumbent for the time being in providing wine and bread for

the sick poor of U." :

—

Held, that the trust for repair of the

tomb was void, and following, but not approving, the four last-
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mentioned cases, that the whole income was applicable for the

purposes to which the surplus was devoted. The judgment in

this case forms a very good comment upon the decisions on the

destination of the income devoted to a void purpose.

In this case the executors paid the legacy into Court. The
judge disapproved of this act, and left the executors to take

their costs out of the residue of the testator's estate.

In re Sinclair s Trusts (L. E. Ir. xiii. 150) (Feb. 1884). A
perpetual trust to keep in repair a family vault, treated as void, Family

and the income released thereby treated as falling into the
^^^ '*

particular residue.

Vaughan v. Tliomas (33 Ch. D. 187) (June, 1886, North, J.).

Bequest :
" I bequeath the sum of £500 unto my trustees upon

trust to invest the same on Government security, and to apply

such part of the income thereof as may be necessary in or

towards the expense of repairing and keeping in repair the family Ditto,

vault, tomb, and rails that I have erected in the parish church-

yard of L., and the residue of such income in or towards the

expense of repairing or keeping in repair the tomb erected to the

memory of my late brother T., and the repairing and keeping in Repair of

repair the same parish churchyard " :

—

Held, that the first trust
'^^^d'^^'

for repair of the family vault, tomb, and rails, was void, and

that the income devoted to it fell into the residue of the income

of this particular fund ; that as to such residue, the trust for

repair of the tomb of the brother was void, but the trust for

repair of the churchyard was a good charity. That the amount

required annually for repair of the tomb should be verified by

affidavit, and so much of the £500 as was required to produce it

should fall into the residue of the testator's estate ; that the rest

of the £500 should be invested and the dividends be applied in

keeping the churchyard in repair.

Before concluding this chapter we ought to add a few words Destination

on the devolution of the property of wliich the trusts fail. It peny'of

will be seen that the later of the above-mentioned cases are ^^^^'^^
, .,

mi T trusts fail.

mconsistent with earlier ones. The earlier cases proceed upon

the principles (1) that if an unascertainable portion of a fund
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is given upon a void trust and the residue upon a valid trust,

the whole fails, and (2) that if an ascertainable portion is given

on a void trust and the residue upon a good trust, the ascer-

tainable portion falls into the general residue of the estate, and

not into the particular residue of the fund in question. The

later cases rebut the last-mentioned rule, and give the particular

residue the benefit of the failure of the trusts of the first portion

of the fund. It will also be seen that they go a good way

towards abolishing the former rule, but a discussion of this

question would be premature at the present point, so we must

reserve it for a future chapter.

For the present we may remark that the decisions in Foioler

V. Foivler (33 Beav. 616) (1864) and Hoare v. Osborne (L. E. 1 Eq.

585) (1866) appear to be overruled by the subsequent cases.

We may also refer to West y. Shuttleivorth (1835) (2 j\I. & K.

684) stated in the chapter on Superstition, and suggest that the

decision in that case is overruled ip so far as it gave the benefit

of the void gifts to the next of kin, and that the modern deci-

sions would give the benefit to the trust declared of the remainder

of the fund.
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CHAPTER VIII.

On Gifts to Chueches and Pakishes.

We have already seen, in the chapter on Tombs, that trusts for Orna-

keepiii" in repair monuments in churches have been held good, ™ents of

^ ® ^ & ' churches.
on the ground that the monuments were part of the ornamenta-

tion of the church, and that all trusts for the preservation of the

ornamentation of churches were good charitable trusts.

The statute of Elizabeth includes the repair of churches in the

fourth item in its list of charities ; and the word " church " has

been held to include all ornaments of the church which are con-

ducive to the proper observance of public worship according to

the rules of the church.

The cases on this point are as follows :

—

Hart V. Bretvcr (Cro. Eliz. 449) (T. T. 36 or 37 Eliz. 1594

or 5). Land had been devised to expend 3.s. -id. annually upon

an obit, and apply the surplus to the repairs and ornaments of

a churcli :

—

Held, that the Crown was only entitled to the 'is. 4fZ.

per annum. The rest was held to be a good charity, and not a

superstitious use witliin the statute 1 Edw. 6, c. 14.

A.-G. v. Oalcaver (cit. 1 Yes. Sen. 530) (Feb. 173G, M.ll., Organ,

affirmed by L.O. Hardwicke). Tlie ]\Iaster of the Ptolls estab-

lished a stipend given to keep up an organ and for the organist
; Organist.

l)ut as to £40 per annum to the choristers he refused it. On
appeal, the Lord Chancellor affirmed the decree, and said that it

was contrary to the constitution of the Church of England to

liave choristers in j>aroc.lii;il cliui-clics, and tliat they would be choristers,

under no rule of goNcrnment as tliey were in other churches;

and the law would not allow that they should be under the

governiiifut of the licii-ai-law, /'.'. nfilic ildiior.
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It may be doubted, however, whether a bequest for choristers

in a parish church would now be held to be void as being illegal.

In Turner v. Ogdcn (1787) a very similar gift was considered to

be charitable ; and in Watson v. Blakeney (Apr. 1887), noticed

below, Mr. Justice North seems to have considered a choir fund

to be a charitable object. (See also Re Palatine Estate Charity

(S. J. 1888, 458), noticed below.)

Turner v. Ogdcn (1 Cox, 316) (Feb. 6, 1787, M.E.). A. by

will gave 205. per annum to the curate of the parish of 0. for

preacliing a sermon on Ascension Day, also £5 per annum to

the clerk of the parish to keep the chimes in repair, to play the

4th and 92nd Psalms ; also £3 per annum to be paid on

Ascension Day to the singers who sat in the gallery of the

church ; and he directed all these payments to be made out of a

leasehold house, so long as the lease lasted, and the house to be

kept in repair:

—

Held, all charities, and therefore void under

the Georgian Mortmain Act. The Master of the Eolls con-

sidered that singing psalms was part of the religious service, and

a charitable object on that account.

AdnamY. Cole (6 Beav. 353) (June 26, 1843, Lord Langdale).

A residue given for erecting a monument to the testator and

building an organ gallery in a certain church, and putting up an

organ in the gallery :

—

Held, that the last two objects were

charitable, and the master was directed to apportion the residue

amongst the objects.

In re the Estate of the Church of Donington-on-Baine (6 Jur.

K S. 290) (March, 1860, V.-C. Stuart). In this case the rector

and churchwardens were appointed trustees of a charity of which

the object was the repair of the fabric of the church.

In Watson v. Blakeney (35 W. R. 730) (Apr. 1887, North, J.).

A testator gave his estate to his executor on trust to convert and

to " pay the residue to the vicar and churchwardens for the time

being of the Priory and Christ Church of B., to be applied by

them towards the choir fund or a new clock for the tower,

according to the discretion of my said trustee." The Priory and

Christ Church were two churches with different vicars and
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churchwardens. The former required a new clock, and the

trustee of the will wished to devote £200 to that purpose.

This was held to be proper, and it was held that a new clock

was an object within the Act 43 Geo. 3, c. 108, so that impure

personalty might be applied for it up to the limit of £500. The

gift of the pure personalty was also held good, and the gift of

the rest of the impure personalty bad as to the choir fund, on the Choir fund,

ground that that was a charitable object.

In Be Palatine Estate Charity (S. J. (1888) 458, W. K (1888)

111), a trust was found "for and towards the reparations, orna-

ments, and other necessary occasions of the parish church of N."

Stirling, J., held that the erection of a spire, which was part Spire,

of the architect's original design for the church, was a proper

object of this trust. But he spoke of the spire containing the

bells, which shews that he considered a bell-chamber as part of Beil-

the proposed spire, and probably used the word " spire " to include
^^^™^''*'-

the upper part of the tower also. He held the spire to come

under the words " necessary occasions," but evidently inclined

to the opinion that it might be included under ornaments or

reparations. He also allowed the salaries of the sexton and organ- Sexton,

tuner out of the fund, but not those of the organist and singers,
'^"'^^^•

saying that the only salaries payable out of the fund were those J'^''^"'^

•

in respect of the fabric of the church and the care thereof

Duke, in his work on Charitable Uses, p. 109 (Duke, B. 354),

says :
" So for the building of a sessions house for a city or

county, the making of a new or repair of an old pulpit in a Pulpit and

church ; or the buying of a pulpit cushion, or pulpit cloth ; or
*^"** "°""

the setting uj) of new bells where none are, or amending of them Bells,

where they are out of order. These and such like j)rovisions,

gifts, and limitations, seem to be reckoned as charitable works

by the judgment of the law. See for this, Popham Hep. 139."

But the case referred to in Popham, 139, is Sir Baptist Hickes's

Case in the Star Chamber (c. 1618 apparently) as follows :—Sir

B. Hickes had founded an almshouse at Camden, in Gloucester-

shire, and had made in the same town a new bell tuneable to

others, and a new pulpit, and had adorned it with a cushion ami
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cloth, and ]iad bestowed cost on the sessions house in Middlesex.

And a neighbour had written a letter to Sir B. Hickes, saying

that the latter had done these charitable works for vain-glory and

ostentation and to have popular applause. The Court fined the

neighbour £500, saying that the recipient of such a letter was

forced to ask the advice of friends upon it and so to publish it.

The matters mentioned by Duke may, however, be regarded as

good charitable objects on the general principle that they are

proper accessories to the decent and orderly conduct of divine

service.

In Vavfjhany. Tliomas (33 Ch. D. 187) (June, 1886) Mr. Jus-

tice North held that a trust to keep a parish churchyard in repair

was a good charity. He based this decision on the Act 43 Geo. 3,

c. 108, passed in 1803, which he regarded as a legislative expres-

sion that the objects specified in it were all for the public benefit,

and therefore good charities. These objects are as follows :

—

" The erecting, rebuilding, repairing, purchasing, or providing

any church or chapel, where liturgy and rites of the said United

Church are or shall be used or observed, or any mansion-house

for the residence of any minister of the said United Church,

officiating or to officiate in any such church or chapel, or of any

outbuildings, offices, churchyard, or glebe for the same respec-

tively." He also considered that the repair of a parish church-

yard was a public benefit, because it was the duty of the

parishioners to keep it in repair. It is clear that these reasons

do not apply to burial-grounds attached to Nonconformist

chapels. Nevertheless, the feeling in favour of religious equality

is so great, that the Court would doubtless endeavour to find

some ground for placing bequests for their repair on the same

footing as parish churchyards.

In A.-G. V. Bishop of Chester (1 Bro. C. C. 444) (1785) a

bequest for the repair of parsonage houses, prior to the Act

43 Geo. 3, c. 108, was held a good charity. And a bequest for

building a new parsonage-house on glebe land had previously

been held good in Brodie v. Duke of Chandos in 1773 (1 Bro.

C. C. 444, n.).
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Sii- Francis Moore, in his disquisition on the statute of Eliza-

beth, also says (Duke, B. 124) :
—

" A use may be construed to be

within the statute by equity taken upon the letter of the statute, Repair of

and so within the words, repair of churches, chapels may be chapels,

taken by equity, and under that word church all ornaments and

concurrents convenient for the decent and orderly administra-

tion of divine service (as for the finding of a pulpit or sermon-

bell) may be comprehended : for reparations of churches are but

preparations for the administration of divine service."

The chapels here mentioned appear to mean only chapels used Noncon-

for service according to the established religion, as no others g^™*!*

existed at the time. But as other forms of religion have been

legalised, their chapels have been placed in the same position as

chapels of the established religion, so far as regards the principle

that trusts for their repair are good charitable trusts.

Gifts to a church, eo nomine, are treated as gifts for the repair Gifts to

or improvement of the church, and are good charitable gifts
church,

accordingly, and payable to the churchwardens, as is shewn by

the following cases :

—

WingfielcVs Case (1628) (Duke, 80, B. 374). Money was given

for the good of the church of Dulk, and this was resolved to be a

good gift, notwithstanding these general words.

A.-G. v. Euper (2 P. Wms. 125) (H. T. 1722, M.R.). Gifts

by will of £500 to the parish church of St. Helen's, London :

Held, a good charity, and that the money should be paid to

the churchwardens for the repairs of the church and improving

and adorning it.

Crcsswell v. Cresswell (L. R. 6 Eq. 69) (April 17, 1868, V.-C.

Giffard). Testatrix gave by codicil " £200 to Brompton church

to be disposed of as Dr. I. wishes." Dr. I.'s wife was one of the

attesting witnesses to the codicil

:

Held, that the legacy was valid, and that Dr. I. was a trustee

for the purpose of directing the disposition of the legacy ; and

that it might \)e disposed of as he might direct in the repair, im-

provement, enlargement, or ornamentation of Brompton church,

Ijiit not for Dr. f.'s personal benefit.
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Apparently Dr. I. was the incumbent of Brompton, but it is

not distinctly stated so in the report.

Perpetual A perpetual gift for the use of a church is therefore good, and

church. fiiiy surplus arising under such a gift after doing all repairs will

be applicable cy-pres for the benefit of the same parish. This is

shewn by

—

A.-G. V. Vivian (1 Kuss. 226) (Aug. 9, 1826, Gifford, M.R).

J. Burton, in 1503, by a document made between himself and

others, but also purporting to be his will, assured certain heredita-

ments in the city of London to the parson and churchwardens of

St. Austen's, willing them out of the rents to maintain a taper

to burn during service in the church, and added, " I will that

the residue of the issues, profits, and revenues coming of all the

said lands and tenements go to the supportation and maintaining

of the reparations of the said lands and tenements, and to the

use of the said parish church at the discretion of the said parson

and churchwardens, and of tlieir successors, parson and church-

wardens of the same parish church of St. Austen for the time

being for evermore."

Churches The churcli and that of the adjacent parish of St. Faith's were

burnt in the fire of London, and the Act 22 Car. 2, c. 11, s. 63,

provided for the rebuilding of St, Austen's cliurch and made it

the parish church of both parishes, but preserved by s. 68 the

parochial rights of both parislies. St. Faith's was a bigger

parish than St. Austen's, and an arrangement was forthwith

made that two-thirds of the cost of repairing the churcli sliould

be borne by the parish of St. Faith's. Tlie remaining tliird was

contributed by St. Austen's parish out of a fund formed by the

parish rates, the rents of the tenements devised by Burton and

other parish property. Apparently the rents of the tenements

devised by Burton were more than sufficient to defray one-third

of the repairs of the church ; and some parishioners of St. Faith's

filed an information and bill, claiming to have the whole of the

rents applied for the repairs, and an adjustment of past accounts

on that principle.

It was held that the parishioners of St. Faith's had no interest

uniteil.
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in the matter and could not support a bill : the costs of repair-

ing the church were apportionable under the Act of Car. 2, and

the division into two-thirds and one-third was proper under the

circumstances : and the rents of the property were applicable in

ease of the burden falling on the parish of St. Austen's. As to

the surplus which had been applied in aid of the parish rates,

the judge thought that that might eventually be considered a

proper application, but he could not hold it so then. He
thought it a case to refer to the Master to settle a scheme for

the administration of the surplus fund ; but first he directed the

information to stand over, that the Solicitor-General might be

brought before the Court to maintain the rights of the Crown in

respect of the superstitious use impressed upon the property.

We have seen above that money given to a church is payable

to the churchwardens and applicable for charitable purposes in

their hands. In like manner a legacy to a parish, eo nomine, Gifts to

is presumed to be given for charitable purposes, such as the
^'^'"'

poor of the parish, and is a charitable legacy accordingly : West

V. Knight (1 Ca. in Ch. 134) (1669). Conversely, property

found in the hands of churchwardens is presumed to be fixed Parish

with some charitable trust or other, and is subject to the law of F'op^i'^y
'' always

charitable property. Of course in deciding the nature of the charitable,

trust attached to it, the Court would receive as evidence the

mode in which the money produced by it had, as a matter of

fact, been applied.

The following cases illustrate these points :

—

West V. Knight (1 Ca. in Ch. 134) (Oct. 27) (21 Car. 2, 1669,

M.R.). Testator bequeathed £50 to the parish of C, where he

was born, without saying to what use :

Held, a good legacy, and the Master to see the money disposed

for the benefit of the poor of the parish.

The parson, churchwardens, and overseers were the plaintiffs

in this case.

A.-G. V. Lord Hotham (T. & R. 209) (June 12, 1823, Plumer,

M.R.). The churchwardens of a parisli, with the consent of

the vestry, from time to time granted leases of certain land,
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and applied the rents towards repairs of tlie church, mainte-

nance of the poor, and other parochial purposes. In 1789 a

lease of the land was granted for ninety-nine years at a fixed

rent. The lease was not a building lease, but a mere agxicultiiral

lease

:

Held, that the lease was void, as being improvident. The

lands were considered as affected with a charitable trust.

Site of A.-G. V. Corporation of Berwick-wpon-Tweed (Tarn. 239) (Dec.
workhouse,

^g^g^ J^Q^^ch, M.R.). In 1653 land was bought out of money

given by individuals, and conveyed to the churchwardens and

overseers for erecting and maintaining a workhouse :

Held, that as this was a relief of the poor-rates, the rent of

the land should be applied in aid of the poor-rates.

Doey. Ho'wells and Others (2 B. &Ad. 744) (June, 1831, Lord

Tenterden). A grant of land to trustees in trust for the church-

wardens and overseers of the poor and inhabitants of the parish

of 0. for the time being, to the intent that the rents and profits

Aid of poor might be paid and applied for their use and benefit from time
^**^*

to time in aid of the rate for the relief of the poor

:

Held, a charitable trust.

Be Hall's CJiaritij (14 Beav. 115) (May, 1851, Eomilly, M.R.).

By an old Latin deed of 4th March, 1576, land was limited to

Things feoffees in effect to the use of the reparation of the parisli church
needful in q£ jj ^^^^ ^^ ^-^e usc and reparation of a bridge called U. bridge,
parish. '

_
^

_ _

'^ °

and to the use of other things needful within the parish of U.,

from time to time to be done at the discretion of the aforesaid

co-feoffees and their heirs, and of other the parishioners of U.

aforesaid, to be applied and distributed for ever.

Upon petition under Sir S. Eomilly's Act, the Court declared

Church. that one-third of the income was applicable to repairs of the

Bridge. church, one-third to repair's of the bridge, and one-third for other

things necessary withiTi the parish, at the discretion of the

trustees and parishioners.

A.-G. V. Blizard (21 Beav. 233) (Dec, 1855, Eomilly, M.R.).

Land at Richmond had been granted on trust for building a

workhouse on part, iising other part as a burial ground, and as
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to other parts " in trust for the employment and support of the Poor of

poor of the said parish."
pansh.

The income of the latter portion was applied in aid of the

police, poor, and other rates, and for defraying the expenses of

registration of voters and the ordinary charges and expenses of

the parish. It was held under all the circumstances of the grant

that it was a gift in trust for the benefit of the parish of Eich-

mond, and that the income was properly applied.

A.-G. V. TVehster (L. E. 20 Eq. 483) (June, 1875, Jessel, M.E.).

Land was purchased in 1585 out of parish money, and conveyed

to trustees, and a contemporaneous memorandum stated that it

was to be held to the use of the parish

:

Held, that a trust for a parish would be void if not charitable,

and the trust was therefore a charitable one, and the income of

the property must be applied for charitable purposes.

In A.-G. V. Webster the defendants stated that after 1585 the rarochial

disbursements in the churchwardens' accounts were for general P'^T*'^^^-

parochial purposes, including tlie salary of the sexton, the salary

of one E. B. for cleaning the channel of the street and Horse

Alley, for ringing and repairing the bells, for repairs to the parish

properties, for gravel for the causeway without Moorgate, and

paving the street in front of the church, for mending the pews,

for emptying cesspools, and for expenditure in connection with

draining and repairing the church, for communion bread and

wine, and for books of prayer, and expenditure connected with

the archdeacon's visitation. There were also disbursements for

removing stable dung, for cleaning the channel in the street,

for candles, for ringing at six o'clock in the morning and eight

o'clock at night, for ringers on the day of Her Majesty's corona-

tion, for amending and new hanging the great bell, for the

carriage of ordure out of the common privy or vault, for paving

twenty yards of Chymney Alley, for laying loads of gravel on

the causeway without Moorgate, and for leather for fire-buckets

for the church. In 1589 there was a payment for two dozen of

new leather buckets bought for the use of the church by virtue

of a precept from the Lord Mayor, and for ladders for tlie use of

H
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tlie parish also by command of the Lord Mayor, and for paving

the street.

It appears from the judgment that the Master of the Rolls

read this statement, and said :
" That is, the rents have been

used ever since the year 1585 for charitable purposes ; that is,

for charitable purposes consistently with the definition which

the word * charitable ' receives in this Court."

In re St. Bride's, Fleet Street, Church or Parish Estate (W. N.

1877, p. 95) (AprU 16, M.E., afterwards on app., ibid. 149,

June 9) (35 Ch. D. 147, n.). The churchwardens had long been

in possession or receipt of the rents of certain houses within the

parish, of which leases were granted by the vicar and church-

wardens, and the money was applied for parish purposes. The

title deeds, under which the property was derived, had been lost

long ago.

The Charity Commissioners called on the churchwardens to

render accounts of tliis property under s. 14 of the Charitable

Trusts Act, 1853, and s. 9 of the like Act, 1855 :

Held, that the property was affected vath. a charitable trust,

and the churchwardens were bound to account accordingly.

Site of In re St. Botolph ivithout Bishopsgate Parish Estates (35 Ch. D.
workhouse.

^^2) (March 1887, North, J.). The parish, in 1794, had pur-

chased the site of a workhouse, and built such a house ; but in

1837 the parish was amalgamated with others in one union, and

the workhouse was no longer required. It had since been let,

and the rent had been applied in aid of the poor rates. The

Charity Commissioners contended that this was charity property,

and subject to the Act 46 & 47 Vict. c. 36. The parochial

authorities petitioned against the contention under s. 10 of that

Act:

Held, that this was charitable property, inasmuch as it was

applicable for a charitable purpose ; the proper mode of appU-

cation, not the source from which property is derived, being the

test of charity or no charity.

Consistently with these decisions, a conveyance of land to

parish officers expressed to be for the purpose of the erection of
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a workhouse is a conveyance for a charitable use : Webster v.

Southcij (36 Ch. D. 9) (May 1877, Kay, J.) overruling Burnaby

V. Barsby (4 H. & K 690) (June, 1859).

The guardians of the poor of Plymouth were also regarded as

a charity in Ltichraft v. Pridham (6 Ch. D. 205) (July, 1877,

C.A.).

As parish funds are charitable, an information would lie to

procure the restoration of a sum of money improperly paid out

of them: A.-G. v. Compton (1 Y. & C. Ch. 417) (March, 1842,

V.-C. Knight-Bruce). Compare A.-G. v. Mayor of Wigan (Kay

268) (Jan. 1854, V.-C. Wood), and A.-G. v. Mayor of Liverpool

(1 My. & Cr. 171) (Dec. 1835, M.E.).

II 2
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CHAPTER IX.

Of Religious Teusts.

A.

—

History of the Law.

Intolerance At tlic time of the Revolution of 1688 the laws relating to

ig'ss.
"^

religion may be summed up, by saying that there was a common
law principle that Christianity was part of the law of the land,

and there were a number of statutes which may fitly be called

Acts of Intolerance, enforcing conformity with the established

church, and imposing heavy penalties on the exercise of any

other form of religion.

The only one of these penalties which is still in force is that

imposed by the 10th section of the Act of Uniformity (13 & 14

Car. 2, c. 4), which is in the following words :

—

An existing " And be it further enacted by the authority aforesaid that no
^^"^ ^' person whatsoever shall thenceforth be capable to be admitted

to any parsonage, vicarage, benefice, or other ecclesiastical promo-

tion or dignity whatsoever, nor shall presume to consecrate and

administer the holy sacrament of the Lord's Supper, before such

time as he shall be ordained priest according to the form and

manner in and by the said book prescribed, unless he have

formerly been made priest by episcopal ordination, upon pain to

forfeit for every offence the sum of £100, one moiety thereof to

the King's Majesty, the other moiety thereof to be equally divided

between the poor of the parish where the offence shall be com-

mitted, and sucli person or persons as shall sue for the same by

action of debt, bill, plaint, or information in any of His Majesty's

Courts of Record, wherein no essoine protection or wager of law

shall be allowed, and to be disabled from taking or being ad-
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mitted into the order of priest by the space of one whole year

then next following."

Then came the Toleration Act of 1688 (1 Will, and Mar. c. 18), Toleration

which expressly refused any relief to Unitarians or Eoman ^'^^' ^^^^'

Catholics, but relieved other Nonconformists from the penalties

inflicted by the Acts of Intolerance, provided they complied

with certain terms as to registering their places of worship, and

took certain oaths of supremacy and allegiance and made a

certain declaration against transubstantiation, which have since

been abolished. For ministers it was also required that they

should sign the Thirty-nine Articles of the Church of England,

except those relating to church discipline and infant baptism.

A few years afterwards, namely, in 1697, an Act was passed Blasphemy

(9 & 10 Will. 3, c. 32) which is commonly called the Blasphemy ^'*' ^^^'^•

Act, which is still in force, except so far as relates to denying

concerning the Trinity, and of which the words are as follows:

—

" Whereas many persons have of late years avowed and pub-

lished many blasphemous and impious opinions contrary to the

doctrines and principles of the Christian religion, greatly tending

to the dishonour of Almighty God, and may prove destructive

to the peace and welfare of the kingdom, wherefore, for the more

effectual suppressing of the said detestable crimes : Be it enacted,

that if any person or persons having been educated in, or at any

time having made profession of the Christian religion within

this realm, shall by writing, printing, teaching, or advised

speaking [deny any one of the persons of the Holy Trinity to be

God, or] shall assert or maintain there are more Gods than one,

or shall deny the Christian religion to be true, or the Holy

Scriptures of the Old and New Testament to be of divine autho-

rity, and shall upon indictment or information in any of His

Majesty's Courts at Westminster, or at the Assizes, be thereof

lawfully convicted by the oath of two or more credible witnesses;

such person or persons for the first offence shall be adjudged

incapable and disabled in law, to all intents and purposes wliat-

soever, to have or enjoy any oUice or offices, employment or

employments, ecclesiastical, civil, or military, or any i)art in
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them, or any profit or advantage appertaining to tliem or any of

them ; and if any person or persons so convicted as aforesaid,

shall, at the time of his or their conviction, enjoy or possess any

office, place, or employment, such office, place, or employment

shall be void, and is hereby declared void : and if such person

or persons shall be a second time lawfully convicted as aforesaid,

of all or any of the aforesaid crime or crimes, that then he or

they shall from thenceforth be disabled to sue, prosecute, plead,

or use any action or information in any court of law or equity,

or to be guardian of any child, or executor or administrator of

any person, or capable of any legacy or deed of gift, or to bear

any office, civil or military, or benefice ecclesiastical for ever

within this realm, and shall also suffer imprisonment for the

space of three years, without bail or mainprize, from the time of

such conviction.

" 2. Provided always, that no person shall be prosecuted by

virtue of this Act for any words spoken, unless the information

of such words shall be given upon oatli before one or more

justice or justices of the peace, within four days after such

words spoken, and the prosecution of such offence be within

three months after such information.

" 3. That any person or persons convicted of all or any of the

aforesaid crime or crimes, in manner aforesaid, shall, for the first

offence (upon his, her, or their acknowledgment or renunciation

of such offence or erroneous opinions in the same court where

such person or persons was or were convicted as aforesaid,

within the space of four months after his, her, or their convic-

tion), be discharged from all penalties and disabilities incurred

by such conviction, anything in this Act contained to the

contrary thereof in anywise notwithstanding."

Note.—The provision in this Act that a person convicted

may be free from penalties on acknowledging his offence, almost

seems like a joke ; but perhaps there was some clever liberal-

minded person in office at the time, who purposely slipped this

word in to offer a loophole whereby anybody might escape out

of the Act.
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Afterwards, in 1779, an Act was passed (19 Geo. 3, c. 44), Protestant

which may be called the i Protestant Test Act, leaving ministers 1779'
*^

'

still liable to take the oaths of allegiance and supremacy, and to

make the declaration against transubstantiation, but enacting

that any minister who scrupled to sign the articles as above-

mentioned, might, instead of signing them, make the followiug

declaration :

—

" I, A.B., do solemnly declare, in the presence of Almighty

God, that I am a Christian and a Protestant, and as such that I

believe that the Scriptures of the Old and New Testaments, as

commonly received among Protestant churches, do contain the

revealed will of God ; and that I do receive the same as the rule

of my doctrine and practice."

This provision is still in force, so far as it is applicable to the

present state of the law.

Then, in 1812, an Act was passed (52 Geo. 3, c. 155), which Toleration

may be called the Toleration Amendment Act, 1812, repealing j^^^j. /^^j.

some of the old Acts of Intolerance, and substituting in their I812.

place an enactment (s. 2) which is still in force, with certain

modifications hereinafter mentioned, and is in the words follow-

ing, that is to say :

—

" And be it further enacted that from and after the passing of

this Act no congregation or assembly for religious worship of

Protestants (at which there shall be present more than twenty

persons besides the immediate family and servants of the person

in whose house or upon whose premises such meeting, congre-

gation, or assembly shall be had) shall be permitted or allowed

unless and until the place of such meeting, if the same shall not

have been duly certified and registered under any former Act or

Acts of Parliament relating to registering places of religious

worship, shall have been, or shall be, certified to the bishop of

the diocese, or to the archdeacon of the archdeaconry, or to the

justices of the peace at the general or quarter sessions of the

peace for the county, riding, division, city, town, or place in

which such meeting shall be held."
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And after directing certain returns to be made and certificates

granted, it continues :

—

" And every person who shall knowingly permit or suffer any

such congregation or assembly as aforesaid to meet in any place

occupied by him until the same shall have been so certified as

aforesaid shall forfeit for every time any such congregation or

assembly shall meet contrary to the provisions of this Act a sum
not exceeding £20 nor less than twenty shillings at the discretion

of the justices who shall convict for such offence."

The next section (s. 3) imposes a penalty not exceeding £30
nor less that forty shillings on any person who shall teach or

preach in any such assembly without the consent of the occupier.

Then s. 4 enacts that both ministers and members of congrega-

tions for the religious worship of Protestants whose places of

meeting shall be certified under the Act shall be exempt from

the penalties imposed by the Acts of Intolerance ; but s. 5 pro-

vides that any person Mdio shall teach or preach at any place of

religious worship certified under the Act shall, when required in

writing by any justice of the peace, make and subscribe the

oaths and declarations specified in the Protestant Test Act.

These are the oaths of allegiance and supremacy, and the de-

claration against transubstantiation and the Protestant Test.

Any minister refusing to take these oaths or to make these

declarations is forbidden by the same section (s. 5) to teach or

preach under a penalty of £10 for each offence.

These statutes, in as far as they require oaths and the declara-

tion against transubstantiation, have been virtually repealed by

several Acts and formally repealed by the Promissory Oaths Act,

1871 (34 & 35 Vict. c. 48) ; but the provisions with respect to

the Protestant Test are expressly left in force.

Unitarian In 1813, the year following the Toleration Amendment Act,

which has been noticed above, the Unitarian Eelief Act was

passed (53 Geo. 3, c. 160). This enacts that so much of the

Toleration Act " as provides that that Act or anything therein

contained should not extend or be construed to extend to give

Relief Act.
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any ease, benefit, or advantage to persons denying the Trinity as

therein mentioned, be and the same is hereby repealed
;

" and

further (s. 2) that the provisions of the Blasphemy Act, " so far

as the same relate to persons denying as therein mentioned,

respecting the Holy Trinity, be and the same are hereby

repealed."

In 1832, the benefit of the Toleration Acts were extended to Roman

Eoman Catholics by the Act 2 & 3 Will. 4,c. 115, which enacts Aid Act°

that " His Majesty's subjects professing the Eoman Catholic ^^^^•

religion, in respect of their schools, places of religious worship,

education, and charitable purposes, in Great Britain, and the

property held therewith, and the persons employed in or about

the same, shall in respect thereof be subject to the same laws as

the Protestant dissenters are subject to in England in respect to

their schools and places for religious worship, education, and

charitable purposes, and not further or otherwise."

This Act is retrospective, so as to establish trusts created prior

to its passing, but one clause in it provided that it should not

affect any litigation then pending.

In 1846 a Jewish Belief Act was passed (9 & 10 Vict. c. 59) Jewish Re-

enacting that "Her Majesty's subjects professing the Jewish ^'cfAct.

religion, in respect to their schools, places for religious worship,

education, and charitable purposes, and the property held there-

with, shall be subject to the same laws as Her Majesty's Protes-

tant subjects dissenting from the Church of England are subject

to, and not further or otherwise."

The Beligious Worsliip Act, 1852 (15 & 16 Vict. c. 36) re- Religious

quired places of religious worship of Protestant dissenters to be Acts!
'^

certified to the Eegistrar-General of births, deaths and marriages

;

and finally the Beligious Worship Act, 1855 (18 & 19 Vict. c. 81)

enacts (s. 2) " that every place of religious worship of Protes-

tant dissenters or other Protestants and of Boman Catholics and

Jews not already certified, and every place of meeting for

religious worship of any other body or denomination of persons,

may be certified to the Begistrar-General, through the superin-

tendent registrar of the district in which the place is situate."
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It also provides that the certifying of any place shall have the

same efiect as certification under the prior law.

Having now mentioned the principal statutes relating to the

teaching of religion, we will place them in a tabular form :

—

1662. Act of Uniformity.

1688. Toleration Act.

1697. Blasphemy Act.

1779. Protestant Test Act.

1812. Toleration Amendment Act.

1813. Unitarian Eelief Act.

1832. Roman Catholic Aid Act.

1846. Jewish Eelief Act.

1852. Eeligious Worship Act, 1852.

1855. Eeligious Worship Act, 1855.

1871. Promissory Oaths Act, 1871.

Is the These statutes appear on the face of them to subject the
Protestant . . . ,,...,.
Test en- minister 01 any registered place oi worship to the liability to be
forceabie ? called Oil to take the Protestant Test, which has been mentioned

above. It is probable that the legislature saw nothing in-

congruous in this result when it admitted Unitarians within the

pale of the Toleration Acts in 1813 ; but in admitting Eoman
Catholics and Jews it can never have intended to impose the

Protestant Test. Now, however, many Unitarians are further

removed from that test than either Eoman Catholics or Jews

are. Moreover, all the Acts of Intolerance have now been

abolished, so that the minister and members of a church which

was neither Protestant, Eoman Catholic, nor Jewish would

incur no penalty if they abstained from registering. The only

existing penalties are those imposed by the Toleration Amend-
ment Act, 1812, on Protestants, and extended as above men-

tioned to Eoman Catholics and Jews; and the penalty of £100

imposed by the Act of Uniformity on a minister consecrating

and administering the Lord's Supper ; which presumably means,

according to the rites of the Church of England.

This brings us now face to face with the principal question

involved in this part of our subject. Before the Toleration Act,
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1688, all trusts for the promotion of religious opinions differing

from the Established Church were void, being trusts for the

promulgation of opinions on which penalties were imposed by

law. After that date trusts for Protestant Dissenters ceased to

be illegal, and became on tlie contrary good charitable trusts.

In 1813 trusts for Unitarianism passed in the same way from

illegal trusts to good charities ; and in 1832 Roman Catholic

trusts followed, and Jewish trusts in 1846. When we say that

trusts for Unitarianism became good charities in 1812, we, Are all

perhaps, ought to have said such Unitarianism as was within the trusts

Protestant Test above mentioned. Whether the same may be ^al'd?

said of that form of Unitarianism which rejects the authority of

the Bible, and takes its stand on the principle that it is reason-

able to have faith in the Power which has brought the universe

into being, is the question to be considered.

We have seen that the Blasphemy Act mentioned above

imposes penalties on persons who maintain that there are more

Gods than one, or deny the Christian religion to be true, or the

Holy Scriptures of the Old and New Testament to be of divine

authority. But this Act only applies to persons who have been

educated in, or at any time made profession of, the Christian

religion. Besides this statute, however, there was said to be a

very vague common law principle, that Christianity was part of

the law of the land. We will proceed to consider the applica-

tion of this principle as it is open to contention that it is still

law.

Blasphemy Cases.

In E. T. 1617 one Atwood was sentenced by justices to pay Blasphemy

100 marks for saying " that the religion now professed was a new

religion within fifty years
;
preaching was but prating, and

hearing of service more edifying than two hours' preaching."

He appealed against the conviction, but it was affirmed (2 Ro.

Abr. 78), though not without some doubt as to the jurisdiction of

the justices (Cro. Jac. 421).

In 1675, before the Blasphemy Act, a man named Taylor was
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accused of saying (1) that Jesus Christ was a bastard
; (2) that

he was a whore-master; (3) that religion was a cheat, and

(4) that he neither feared God, the devil, or man. He denied

the first charge ; said that the second meant master of the whore

of Babylon, and gave, the report says, such kind of evasions for

the rest. Hale, J., said that to say religion is a cheat is to

dissolve all those obligations whereby the civil societies are pre-

served, and that Christianity is parcel of the laws of England
;

and therefore to reproach the Christian religion is to speak in

subversion of the law. The prisoner was sentenced to stand in

the pillory in three different places, to pay 1000 marks fine, and

to find sureties for his good behaviour during life {Taylor's Case

(1 Vent. 205 ; 3 Keble, 607; Tremayne's Entries, 226)).

In E. T. 1711, in E. v. Clendon, there was a special verdict on a

libel about the Trinity (2 Str. 789).

In H. T. 1720-1, in R. v. Hall, the defendant was convicted

and sentenced for a publication called 'A Sober Eeply to

the Merry Arguments about the Trinity ' (1 Str. 416 ; 2 Str.

789).

Arguments against the Trinity must be regarded as clearly

legalized now by the Unitarian Kelief Act, and these cases are

no longer precedents.

In 1726 one Elwall was indicted for publishing a book against

the doctrine of the Trinity, but he was acquitted (Odgers on

Libel, 2nd ed. 443).

In 1729 one Woolston was indicted on the charge of having

published " four blasphemous discourses on the miracles of our

Saviour." The judge in passing sentence said that to write

against Christianity in general was an offence punishable at

common law ; but that did not include disputes between learned

men upon particular controverted points. He however con-

demned the prisoner to pay £25 fine for each discourse, to suffer

a year's imprisonment and to enter into recognizances for good

behaviour during life in £3000, and to find sureties for £2000

{B. V. Woolston, 2 Str. 834).

In 1756 an information was filed against one Jacob Hive, for
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publishing a libel tending to vilify and subvert the Christian

religion, and to blaspheme Jesus Christ, to cause his divinity to

be denied, to represent him as an impostor, to scandalize, ridi-

cule, and bring into contempt his most holy life and doctrine,

and to cause the truth of the Christian religion to be disbelieved

and totally rejected, by representing the same as spurious and

chimerical, and a piece of forgery and priestcraft (Starkie,

4th ed. 596, referring to Hil. Term, 29 Geo. 2 ; Dig. L. L. 83).

The result of this information is not stated.

In 1763 an old man named Annet, seventy years old, and in

great poverty, was sentenced for blasphemy, but for what words

we are not told by the report {B. v. Annet, W. Blackst. Eep.

395 ; 3 Barn. Ecc. 386), to stand in the pillory, to suffer a

month's imprisonment, a year's hard labour in the house of cor-

rection, to pay 65. 8(Z. fine, and to give security for £100, and to

find two sureties for £50 each for his good behaviour during

life. It is stated in Starkie on Libel (4th ed. 596) that Annet

published a paper called the Free Inquirer, tending to blaspheme

Almighty God, and to ridicule, traduce, and discredit His Holy

Scriptures, particularly the Pentateuch, and to represent and

cause it to be believed that the prophet Moses was an impostor,

and that the sacred truths and miracles recorded and set forth

in the Pentateuch were impositions and false inventions, and

thereby to diffuse and propagate irreligious and diabolical

opinions in the minds of His Majesty's subjects, and to shake

the foundations of the Christian religion, and of the civil and

ecclesiastical government established in this kingdom.

In 1797 one Williams was indicted for publishing Paine's

' Age of Keason,' which, according to the view taken by the

Court, denied the authority of the Old and New Testaments,

asserted that reason was the only rule by which the conduct

of man ought to be guided, and ridiculed the prophets, Jesus

Christ, his disciples, and the Scriptures. Mr. Justice Ashurst

said this was an offence against law and government from its

direct tendency to dissolve all the bonds and obligations of civil

society, and that upon this ground it was that the Cliristian
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religion was part of the law of the land (Starkie on Libel, 4th

ed. 597 ; Howell's State Trials, xxvi. 654).

In 1819 a Mr. Carlile was indicted for publishing the same

book, and was fined £1500, sentenced to three years' imprison-

ment, and ordered to find sureties for his good behaviour during

tlie rest of his life {B. v. Carlile, 3 B. & Aid. 161).

His wife then published a book called 'The Mock Trial of

Mr. Carlile,' in which she set out the whole proceedings in full,

including Mr. Carlile's defence, in the course of which he read

to the jury the whole of Paine's ' Age of Eeason.' Proceedings

were taken against her, and it was held that the general liberty

of publishing all judicial proceedings did not apply to her case

{B. V. Marij Carlile, 3 B. & Aid. 167).

In 1812, also, one Eaton was convicted on a charge of repre-

senting Jesus Christ as an impostor, the Christian religion as a

mere fable, and those who believed in it as infidels to God
(Starkie, 4th ed. 597).

In 1821 occurred the case of Tlie King v. Davison (4 B. & Aid.

329). There the defendant had been indicted for blasphemy.

He conducted his own defence, and said, amongst other things

:

" The Deist is anathematised because he cannot believe that

some traditions, handed down amongst the Jews and the Chris-

tians, are a divine revelation, and not only superior to the

several and respective revelations possessed by the Turks, the

Brahmins or the Hindoos, and many others, but the only

genuine and authentic revelation in existence. Now it so

happens that the Deist considers this collection of ancient tracts

to contain sentiments, stories, and representations totally de-

rogatory to the honour of a God, destructive to pure principles

of morality, and opposed to the best interests of society." For

these expressions Best, J., fined him £40, but remitted the fine

on his making some apology. He applied for a new trial on the

ground that he was paralysed in his defence by this and other

fines imposed while he was making it, and that he thereby

omitted to quote one hundred authorities. A new trial was
refused him. Abbott, C.J., said :

" It is absolutely a question
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whether the law of the land shall, or shall not, continue to be

properly administered ; for it is utterly impossible that the law

can be so administered if those who are charged with the duty

of administering it have not power to prevent instances of in-

decorum from occurring in their own presence."

In 1822 one Waddington was convicted on a charge of stating

that Jesus Christ was an impostor, a murderer in principle, and

a fanatic (B. v. Waddington, 1 B. & C. 26).

E. V. Hetherington (5 Jur, 529) (Hilary, 1841, Lord Denman,

Littledale, and Patteson, JJ.) Indictment for a blasphemous

libel on the Old Testament. The defendant had been found

guilty, the judge having told the jury that if they thought the

publication tended to question or cast disgrace upon the Old

Testament, it was a libel.

An application for a new trial or stay of judgment was re-

fused. Lord Denman said :
" The Old Testament is so con-

nected with the New, that it is impossible that such a publica-

tion as this could be uttered without reflecting upon Christianity

in general ; and, therefore, I think an attack upon the Old

Testament of the nature described in the indictment is clearly

indictable."

Hetherington was sentenced to four months' imprisonment.

The book for which he was prosecuted was Haslam's ' Letters to

the Clergy.' He retaliated for the prosecution by purchasing

copies of Shelley's works, and prosecuting the publisher of

them, who was found guilty {R. v. Moxon, 1841) (2 Modern

State Trials, 356). The passages on which this prosecution was

based were all taken from Shelley's ' Queen Mab.' They ridi-

culed belief in a Deity and in divine rewards and punishments.

This case was followed by a number of prosecutions for

alleged blasphemy. Southwell was convicted in 1842 for pub-

lishing a work called ' The Oracle of Eeason ;' Adams in the same

year for selling it, and Holyoake for words spoken at a public

meeting. But only popular accounts are preserved of these

prosecutions (Odgers on Libel, 2nd ed. 445-6).

In the same year, however, we find more enlightened opinions
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expressed by the judges of tlie House of Lords, in giving their

opinions in the case of Lady HexoUy's Charities.

In Shore v. Wilson (9 CI. & Fin. 524-5), Mr. Justice Erskine

said :
" It is indeed still blasphemy, punishable at common law,

scoffingly or irreverently to impugn the doctrines of the Cliris-

tian faith, and no one would be allowed to give or to claim any

pecuniary encouragement for such a purpose
;

yet any man
may, without subjecting himself to any penal consequences,

soberly and reverently examine and question the truth of those

doctrines which have been assumed as essential to it. And I

am not aware of any impediment to the application of any

charitable fund for the encouragement of such inquiries.

And Mr. Justice Coleridge said (p. 539) : "I apprehend that

there is nothing unlawful at common law in reverently doubt-

ing or denying doctrines parcel of Christianity, however fimda-

mental. It would be difficult to draw a line in such matters

according to perfect orthodoxy, or to define how far we might

depart from it in believing or teaching without offending the

law. The only safe, and, as it seems to me, practical rule, is

that which I have pointed out, and which depends on the

sobriety and reverence and seriousness with which the teaching

or believing, however erroneous, are maintained."

In 1857 one Pooley was convicted of publisliing a blas-

phemous libel, but was found to be insane (Odgers on Libel,

2nd ed. 446).
•

In 1882 and 1883 two prosecutions were instituted against the

editor and proprietor of an obscure paper called the Freethinker,

the publisher also being joined in one of the prosecutions. One

of them was tried before Mr. Justice North, on March 1, 1883,

when the jury disagreed ; but a second trial took place four

days later before the same judge, and resulted in the conviction

of the accused, and sentences of three, nine, and twelve months'

imprisonment. Mr. Justice North's charge to the jury has only

been recorded in the daily papers, but he seems to have felt

himself bound by the authorities which have been cited above.

A few weeks later the second prosecution was tried before Lord
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Chief Justice Coleridge, who had the advantage of the discus-

sion evoked by the trials before Mr. Justice North. The jury-

disagreed on this occasion, and the prosecution was abandoned

;

but the judge's summing-up puts the law on a satisfactory foot-

ing. Lord Coleridge pronounced that the maxim that Chris- Present

tianity was part of the law of the land had long been abolished ; h^^ °,°

J r t) ' blasphemy.

that if the decencies of controversy were observed, the funda-

mentals of religion might be attacked, and that the law visited

not the honest errors, but only the malice of mankind (Odgers

on Libel, 2nd ed. 688 ; 48 L. T. 739 ; 15 Cox, C. C. 231

;

1 C. & E. 126).

This judicial statement of the law elicited further contro-

versy, and many -^Titers pointed out that the effect of the earlier

decisions could not be obviated without legislative interference.

Accordingly, bills for the amendment of the Blasphemy Laws

have been constantly before Parliament during the last few

years, but no Act has been passed, partly through press of other

business, and partly through a natural difficulty to express in

concise words the principles embodied in Lord Coleridge's some-

what long summing-up (see articles in the Law Magazine and

Review, 1883-4, p. 158, and in the Modern Review, 1883,

p. 586).

On this same point we m y refer to the cases deciding that

trusts for the promotion of Judaism were illegal, before the

Jewish Eelief Act of 1846. These cases will be given below in

the list of cases on religious trusts. The following cases are also

in point :

—

Lawrence v. Smith (Jac. 471) (March, 1822, Lord Eldon). The other cases

plaintiff had obtained an interlocutory injunction to restrain the
opinio^us*^

defendant from infringing the copyright of a work called ' Lectures

on Physiology, Zoology, and the Natural History of Man.' The

defendant moved to dissolve it on the ground that passages in

the book impugned the doctrine of the immortality of the soul.

The Lord Chancellor said, that looking at the general tenor

of the work, and at many particular parts of it; recollecting

that the immortality of the soul is one of the doctrines of the

I
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Scriptures ; considering that the law docs not give protection to

those who contradict the Scriptures ; and entertaining a doubt

whether the book did not violate that law, he could not con-

tinue the injunction. He suggested that the plaintiff should try

the question at law.

Briggs v. Hartley (1850, 19 Law J. Kep. (KS.) Chanc. 416). A
testator gave a legacy for the best essay on " Natural Theology,"

treating it as a science, and demonstrating the truth of the

evidence upon which it was founded, and the perfect accordance

of such evidence with reason, also demonstrating the adequacy

and sufficiency of natural theology, when so treated as a science,

to constitute a true, perfect, and philosophical system of universal

religion. It was held that this bequest was void, as being in-

consistent with Christianity.

Again, in Cowan v. Milhourn (L. E. 2 Ex. 230), decided in

1867, the plaintiff, who was the secretary of the Liverpool

Secular Society, had agreed to hire, and the defendant had

agreed to let, a certain lecture-hall. Subsequently the plaintiff

announced the subjects of his lectures, one of which was, " The

Character and Teachings of Christ ; the former Defective, the

latter Misleading." And another was, " The Bible shewn to be

no more Inspired than any other Book; with a Refutation of

Modern Theories thereon." The defendant, under pressure from

some other quarter, refused to carry out his contract. The

plaintiff claimed damages, but the decision was in favour of the

defendant. It seems that the defendant did not know the in-

tended subjects of the lectures when he entered into the contract,

but the judgments do not proceed on that ground. Chief Baron

Kelly said :
" There is abundant authority for saying that Chris-

tianity is part and parcel of the law of the land; and that,

therefore, to maintain publicly the proposition I have men-

tioned " {i.e., that the character of Christ was defective, and His

teaching misleading), "is a violation of the first principles of

the law, and cannot be done without blasphemy." And Bram-

well, B., said :
" I think that the plaintiff was about to use the

rooms for an unlawful purpose, because he was about to use
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them for the purpose of, * by teaching or advised speaking deny-

ing the Christian religion to be true, or the Holy Scriptures of

the Old and New Testament to be of divine authority.' That

he intended to use the rooms for the purposes declared by the

statute (i.e., the Blasphemy Act, 1697) to be unlawful is per-

fectly clear, for he proposed to shew that the character of Christ

was defective, and his teaching misleading, and that the Bible

was no more inspired than any other book. That being so, his

purpose was unlawful ; and if the defendant had known his

purpose at the time of the refusal "—" refusal," here, is clearly a

mistake for " contract "—" he clearly would not have been bound

to let the plaintiff occupy them ; for, if he would, he would

have been compelled to do a thing in pursuance of an illegal

purpose. Neither, if he had let the plaintiff into possession,

could he, for the same reason, have recovered the price for the

letting."

It is evident that an argument might be adduced in favour of

the view that trusts for the promotion of religion are only valid

in the cases of the Established Church, Jews, Roman Catholics,

and such Protestant Dissenters as come within the Protestant

Test Act; and that trusts for the promotion of that form of

Unitarianism, Deism, or Theism, which rejects the authority of

the Bible, are still invalid. But this distinction would be very .'

_

"^ Arguments
difficult to draw in practice, and it has not been drawn. We f<>r validity

shall see in the next chapter that trusts for Unitarian purposes
fo,- Theism,

have been held valid without any reference to the Protestant

test (Shrewsbury/ v. Hornby (1846) (5 Hare, 406) ; In re Barnett

(1860) (29 L. J. Ch. 871)) ; and in considering the validity of

trusts for teaching quasi-religious subjects, the Court only

inquires whether the teaching in question involves atheism,

sedition, or immorality. On this point we may mention the

following cases :

—

Thompson v. Thompson (1 Coll. 381) (Aug. 6, 1844, V.-C.

Knight-Bruce).

Testator, a native of Scotland, appointed certain Scotch

officials U) be his trustees, and gave all his property to them,

I 2
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What
vitiates a

trust.

and declared trusts of the income. One of these was as

follows :

—

" A sum not exceeding £50 a year shall be paid in quarterly

payments to a literary man, preferably not less than forty years

of age. This man shall be selected by the aforesaid trustees,

and the annuity shall be continued to him for life, unless the

trustees shall find reason, from his unfit or improper conduct, to

discontinue him."

A further paper, incorporated with the will, added :

—

" My object is to give assistance to a worthy literary person,

who has not been successful in his career, and as far as possible

to enable him to assist in extending the knowledge of those

doctrines in the various branches of literature to which I have

turned my attention and pen, in order to ascertain what appeared

to be truth, and to teach it to those who would listen "
:

Held, according to the law of England, a good charitable

bequest of £50 a year, supposing neither atheism, sedition, nor

any other crime or immorality to be inculcated by the works

;

and, held, that the testator intended the charity to be estab-

lished in Scotland, and an inquiry directed.

In Russell v. Jackson (10 Hare, 204) (1852) it was held that

a testator left all his property to the defendants, upon trust, to

establish a school for the education of children in the doctrines

of socialism. This was held clearly void as to all but pure per-

sonal estate, whether the doctrines were a good charitable trust

or an illegal trust, and for the purpose of deciding the right to

the pure personal estate an inquiry was directed as to what was

meant by the testator by the doctrines of socialism.

Pare v. Clegg (29 Beav. 589) (May, 1861, Eomilly, M.E.)

A society was formed under the Friendly Societies Acts, and

its rules were certified. It afterwards joined another society,

and the amalgamated society was called the Eational Society.

The plaintiff lent money to the Eational Society, and eventually

brought this action against its trustees to recover the money.

An objection was raised that the society had illegal objects, and

that money lent for illegal objects could not be recovered. It

appeared that rule 20 stated :

—
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" For further exposition of the objects and principles of this

society reference is made to the outline of the rational system

of society by Kobert Owen."

The outline thus referred to contained the following :

—

" Art. 1. That all facts yet known to man indicate that there is

an external or internal cause of all existences by the fact of their

existence ; that this all-pervading cause of motion and change

in the universe is the power which the nations of the world have

called God, Jehovah, Lord, etc. ; but that the facts are yet

unknown to man which define what that power is.

" 2. That all ceremonial worship by man of this cause, whose Abolition

qualities are yet so little known, proceeds from ignorance of his moniai"

own nature, and can be of no real utility in practice ; and that worship,

it is impossible to train men to become rational in their feelings,

thoughts, or actions until all such forms shall cease."

Another article stated that there should be no useless private and private

property
property

:

innocuous.

Held, that the society was not founded for the purpose of pro-

pagating irreligious and immoral doctrines in the ordinary and

proper sense of the words ; and was not such a society that a

person dealing with it could not enforce a contract entered into

with him by the society.

We may refer here also to the decision of Lord Komilly in a trust for

Thornton\. Howe (May, 1862) (31 Beav. 14), where he affirmed JeHgTon

a trust for publishing the writings of Joanna Southcote, saying upheld,

tliat there was nothing in them likely to make persons immoral

or irreligious. Joanna Southcote, though nominally a Christian,

seems to have aimed at founding a new religion, with herself as

its chief prophet.
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CHAPTER X.

Cases on Religious Trusts.

Cases

before

Toleration

Act,

Poor

recusants.

We can now proceed to consider the cases which have been

decided upon religious trusts.

Ladij Egertons Case (Duke, B. 126) (H. T. 1606). A fine was

levied to A. upon trust for the relief of poor people, the intention

being held to be, to relieve poor recusants, as they were called

;

it was held that this was not agreeable to the law, and the land

was decreed to the heir of the donor. Compare A.-G. v. Hughes

(2 Vern. 105), where a gift of immediate legacies to poor ejected

ministers was held valid. But the trust in Lady Egertons Case

apparently created a perpetual endowment.

Croft v. Evctts (Mo. 784) (Nov. 16, 3 James 1, 1606). Feoff-

ment to the use of feoffees upon trust to bestow the profits upon

poor scholars at Oxford and Cambridge or elsewhere, such as study

and profess divinity and enter into holy orders according to the

true intent and meaning of the feoffor. The feoffor and feoffees

were all popish recusants, as they were called. The trust was

held void as a secret Roman Catholic trust ; and the heir-at-law

was held entitled. It will be seen that, according to later cases,

the Crown would have the right to appoint the property to some

lawful charity ; but at the date of these cases the theory had

not been invented, that a trust for the promotion of a forbidden

religion shewed a general charitable intention with a mistaken

application. On the contrary, we find a remarkable passage in

Sir Francis Moore's disquisition on the Statute of Charitable

Uses (temp. Jac. 1, Duke, B. 125), to the following effect:

—

" But a gift of lands to maintain a chaplain or minister to

celebrate divine service, is neither within the letter nor meaning
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of this statute ; for it was of purpose omitted in the penning of

the Act, lest the gift intended to be employed upon purposes

grounded upon charity, might in times of change (contrary to

the minds of the givers) be confiscated into the King's treasury.

For religion being variable, according to the pleasure of succeeding

princes, that which at one time is held for orthodox may at

another be accounted superstitious, and then such lands are

confiscated, as appears by the Statute of Chantries (1 Edw. 6,

c. 14)."

And a little later (Duke, B. 128), he says that schools for

catechising are not charities, because religion is variable and not

within the statute.

But this opinion of Sir Francis Moore was not adopted by the

Courts. In Pemhcr v. Knighton Inhabitants (Tothill, 34 ; Hearne,

101 ; Duke, B. 381 ; T. T. 1639) money was given to maintain

a preaching minister, and it was urged that this was not a use

named in the statute ; but it was held to be a charitable use Religious

within the equity of the statute; and a similar decision was
to"be^chari-

given in Pcnsterd v. Pavier (T. T. 1639 ; Tothill, 34). Duke, ties,

accordingly, writing in 1676, expresses an opinion contrary to

that of Sir F. Moore, and suggests that trusts for the main-

tenance of a preacher, or the augmentation of a minister's

stipend, are good charitable trusts, and so it has been held

(Duke, B. 354; Duke, 105-113).

When it was thus established that trusts for the promotion of

religion were charitable trusts, a new complexion was thrown

upon trusts for the promotion of religious views on which legal

penalties were imposed.

An Anonymous Case is reported in 2 Freem. 40, immediately

preceded by the date of M. T. 1678, but having the next

succeeding date T. T. 1679, with only six cases intervening, and

is as follows :

—

" An annuity was devised to charitable uses intentionally, but

the uses expressed were void ; and thereupon the Lord Chancellor

did decree it to be paid to such person as should be approved of

l>y the liishop of London, for expounding and catechising every
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Saturday ; and he cited a case in Lane's Eeports, where a pen-

sion was given to silenced ministers, and decreed by the Barons

of the Excliequer to poor conforming ministers." The report

adds that the arrears were ordered to be invested.

The editor of Freeman's Eeports suggests Wickham v. Wood

(Lane, 113) as the case here referred to, but that case does not

appear to answer this description, nor does any case in Lane,

while Gates and Jones Case (cit. 2 Vern. 266), and mentioned

below, looks more like the case referred to.

This Anonymous Case in Freeman bears certainly a marvel-

lous resemblance to the case of A.-G. v. Comhe (2 Ca. Ch. 18)

(February, 1679), where an annuity was given so long as there

should be a weekly sermon every Saturday in S., to be chosen

by the greatest part of the best inhabitants, and the like for a

lecture in H., etc. ; and it was applied to a catechist to be chosen

by the Bishop. The judgment also refers to a case " where a

gift was to maintain a superstitious institution so long as the

law would allow, turned, when the law did abrogate that super-

stition, to a good use." The report also mentions that a direc-

tion was given to invest the arrears of the annuity.

When We can hardly expect to find these early cases all consistent

trust in principle ; but if we regard the trust in this case as a trust

Illegal, ^Qp ^^Q promotion of lawful religious views with an imprac-

appoints. ticablc Condition annexed, the decision is in accordance with

the bulk of the authorities. But if we consider the trust to

have been for the promotion of forbidden religious views, then

the later authorities recognise the Crown as being entitled to

settle the application of the fund. Thus we ¥indi\.Gates and

Jones Case cited in 2 Vern. 266 as a case decided in the Ex-

chequer, and affirmed in the House of Lords, in which a charity

given to maintain popish priests was applied to other uses by

the king, and not to turn to the benefit of the heir.

We next come to a memorable case, namely A.-G. v. Baxter

(1 Vern. 248) (June 7, 1684, Lord Keeper). A clergyman by

will left £600 to Mr. Baxter, to be distributed by him amongst

sixty pious ejected ministers, adding, " I would not have my
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charity misunderstood. I do not give it to them for the sake of

their Nonconformity, but because I know many of them to be

pious and good men and in great want." He also gave Mr. Bax-

ter £20, to be laid out in a book of his intituled Baxter's ' Call

to the Unconverted.' The Lord Keeper held the trust for

ejected ministers to be void, but he considered that the fund

was impressed with a general charitable intention ; and he there-

fore ordered it to be applied for the maintenance of a chaplain

at Chelsea Hospital.

This case was, however, re-heard after the Eevolution of 1688

(A.-G. V. Hughes) (2 Vern. 105) (June 8, 1689), and the money

was ordered to be paid to Mr. Baxter, to be distributed accord-

ing to the will, on the ground that it was a private and not a

charitable bequest. We shall mention this case again, in con-

sidering the question when legacies to ministers and other

officials are given to them in their private capacity, and when

they have the charitable purpose of making an endowment for

the office.

In the interval between the first and second hearings of

Baxters Case, the case of A.-G. v. Ryder occurred (2 Ca. Ch.

178) (Oct. 1686). There we read :
" Six hundred pounds devised

for ejected ministers. The king had the disposal of the money."

If the legacy was tainted with a forbidden religious trust, this

result would be legally correct ; but we think the case must

be regarded as overruled by A.-G. v. Hughes.

A.-G. V. Guise (2 Vern. 266) (May, 1692). Testator charged Cases after

his real and personal estate with an annual sum for the main- ^^^^'^
'""*

tenance of Scotchmen at Oxford, to be sent into Scotland to

propagate the doctrine and discipline of the Church of England

there. The Presbyterian Cliurch had just been established in

Scotland. Eventually the land was directed to be conveyed to

the fellows of Balliol College, Oxford, being one of the colleges

mentioned in the will, for the effectual execution of the trust as

near as could be to the said will and intention. The Court f:pisco])ai

therefore apparently considered that tliere was nothing illegal
In"^^^^*!""^'

ill promoting Episcopalian views in Scotland. Since the Tole- land.
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ration Act there has been nothing illegal in promoting Presby-

terian views in England.

And Non- A.-G. V. Hichiian (2 Eq. Ab. 193, Trin. T. 5 G. 2) (1731).

trusts good Testator by will gave his estate to B., and, by an unattested
in England, codicil, added :

" I would have the same employed for the

encouraging such Nonconformist ministers as preach God's

Word in places where the people are not able to allow them a

sufficient and suitable maintenance, and for encouraging the

bringing up some to the work of the ministry who are designed

to labour in God's vineyard among the Dissenters ; the par-

ticular method how to dispose of it I prescribe not, but leave it

to their discretion, designing you {i.e. B.) to take advice of C.

and D." B., C, and D., all died before the testator:

—

Held,

that Nonconformists and Dissenters meant those within the

Toleration Act ; that the trust was a good charity ; that it was

not affected by the deaths of 13., C, and D. ; and that the pro-

perty should be distributed at once, and not made a perpetual

endowment (see a note of the judgment set out, 7 Ves. 80),

Lloyd V. Spillet (2 Atk. 148) (March, 1740, L. C. Hardwicke),

affirming a decree made November 8, 1734 (3 P. Wms. 344).

Testator, by will dated March 28, and codicil dated October 10,

1721, directed that the yearly profits of his estate should be

given to the yearly maintenance of such ministers as were called

by the name of Presbyterian and Independent ministers, that

did not receive above £40 a year for their preaching :

—

Held, a

good charity.

A.-G. V, Cock (2 Ves. 273) (May 4, 1751, Sir John Strange,

M.E,), It was argued in this case that perpetual trusts for

Nonconformist bodies were not good charities ; but the decision

was against that argument so far as concerned all who came

under the Toleration Act.

Jewish De Costa v. De Pas (Ambler, 228) (May 8, 1754, L. C. Hard-

IrtfAsle^. wicke). A Jew by will left £1200 to be appropriated in order

to apply and dedicate the revenue of that sum towards estab-

lishing a Jesuba or assembly for reading the law, and instructing

people in liis holy religion :

—

Held void. Also, that being a
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charity, of which the mode of disposition could not take effect,

in promoting a religion contrary to the established one, the

Crown might direct its disposition in charity by sign-manual.

The Crown accordingly directed £1000 of it to be applied in

paying a preacher at the Foundling Hospital to instruct the

children in the Christian religion.

Isaac V. Gompertz (cit. 7 Ves. 61) (July 17, 1786, Lord

Thurlow). Isaac v. Gompertz, a remnant of De Costa v. De Pas,

was before Lord Thurlow, 17th July, 1786, who allowed every

legacy, except an annuity given for the support and maintenance

of the Jewish synagogue in Magpie Alley. The decree declares

it is not to accrue to the personal estate, but to be applied to

some charitable use by the Crown ; and recommended the

Attorney-General to apply to the Crown for a sign-manual. It

is stated in a note to A.-G. y. Berryman (1 Dick. 168) that in

Isaac V. Gompertz half was appointed to the Magdalen Hospital

and half to the London Infirmary.

De Garcia v. Laivson (4 Ves. 433, n.) (July 3, 1798). In this Roman

case, which has already been mentioned under the head of trusts void

Superstitious Trusts, one legacy was held void, which was not t''l 1^32.

superstitious, but for the maintenance of a Eoman Catholic

minister for ever. The question was argued whether the Crown
had the right to dispose of it ; but the whole estate seems to

have gone in costs, and no decision was given.

Gary v. Abbot (7 Ves. 490) (Aug. 3, 1802, M.K.) Testator

bequeathed in trust to his executors the residue of his personal

estate, adding, " Also all the interest arising therefrom I give

for the purpose of educating and bringing up poor children in

the Eoman Catliolic faith " :

—

Held, void ; and held that the next

of kin were not entitled to the residue, but the Crown could

dispose of it for any other charitable purpose by sign-manual.

A.-G, v. Fowler (15 Ves. 85) (May, 1808, L. C. Eldon). An
information and bill by ten out of twelve lessees in trust of a

Protestant dissenting chapel against the two others, and motion

for a receiver of tlie pew-rents. Objection, that it was not a

charity, but a v(;luntary private association, and tlierefore the
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Effect of

change of

views of

congrega-

tion.

Attorney-General could not sue. But held, that it was a charity,

and the suit was therefore properly framed.

In A.-G. V. Wansay (15 Ves. 231) (July, 1808), bequest in

1699 of £200 to the congregation of Presbyterians at Salisbury,

on trust for investment in land, the income to be applied in

putting out as apprentices two poor boys of such as were mem-
bers of the congregation and lived in the parish of M,

The income increased, and the increase was directed to be

applied for sons of Presbyterians elsewhere, and not for sons of

persons in the parish of M. who were not Presbyterians.

A.-G. V. Power (1 Ball & Beatty, 145) (April 21, 1809, L. C.

Manners, Ireland). Bequest to two Eoman Catholic bishops

and their successors on trust, to apply the interest of £2000 " in

clotliing such poor children as shall or may from time to time

be educated in, or admitted into, the school of the nunnery at

Waterford :

—

Held, void if the school was for teaching the Eoman
Catholic religion, and an inquiry directed accordingly. Held,

that the two bishops were properly appointed the first two

trustees, though the trusteeship could not devolve on their suc-

cessors, as they were not corporations.

A.-G. V. Pearson (3 Mer. 353) (July, 1817, L. C. Eldon). A
chapel had been founded in 1701 for the worship and service of

God. In the course of time Unitarian doctrines were preached

there, and a minister was elected in 1813 who preached such

views. After a few years he began preaching Trinitarian

views, whereupon the acting trustees desired to dismiss him,

and brought an action of ejectment. He and his friends then

brought this information, and moved for an injunction to

restrain the trustees from ejecting him :

—

Held, that an injunc-

tion should be granted, the main ground of decision being that,

as Trinitarian nonconformity alone was lawful in 1701, the

chapel must be presumed to have been founded for Trinitarian

preaching.

Tliis information was brought to a hearing in April, 1822, and

a decree made, but not drawn up, directing various inquiries

(7 Sim. 294, 295). In 1833 another information was filed, and
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a decree was made therein based on the ground of decision

above mentioned, declaring that the property ought not to be

applied to the support or teaching of the doctrines of any sect

of Protestant Dissenters who denied the doctrine of the holy

Trinity, or professed opinions as to the Christian religion which,

at the time of the erection of the chapel, could not be legally

taught or preached therein : A.-G. v. Pearson (7 Sim. 290)

(March 6, 1835, V.-C. Shadwell).

It will be seen below that the principle of decision in this

case has now been altered by statute (7 & 8 Vict. c. 45),

Dc Themmines v. De Bonneval (5 Russ. 288) (Nov. 1828,

M.E.). The plaintiff invested stock in the names of the defen-

dants on trust for himself for life, and then on trust to apply Perpetual

the dividends in circulating a certain book in any part of the Po\''^!'='*^

"^
_

^ ^ religious

world, either in Latin or French, with power to hand over the trust

capital to any college or university to establish a chair to teach

the principles of the book
;
provided that if any of these trusts

should be declared void, the funds should be held on trust for

the plaintiff. The plaintiff now reclaimed the stock.

The judge having read the book said :
" Its object is to shew

that according to the admitted doctrines of the Eoman Catholic

Church the Pope has, in all ecclesiastical matters, a supremacy

which he is not at liberty to alienate or to subject to the tem-

poral sovereign, and that Pius VII., by his concordat with the

Government of France, did alienate it in opposition to all the

principles which that church holds most sacred "
:

Held void, it being against the policy of the law to encourage,

by the establishment of a charity, the publication of any work

which asserts the absolute supremacy of the Pope in ecclesias-

tical matters over the sovereignty of the State.

Held, also, that the condition was good, and the plaintiff

entitled to the stock.

It would seem that this case is still law. The book was, in

fact, not religious but political ; and a trust to keep up a parti-

cular political opinion is not a charity.

Bradshaw v. Taskcr (2 My. & K. 221) (May, 1834, L. C.
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Brougham). Testator gave his executors £300 upon trust to

pay the same to the person who called himself the treasurer, or

to those who called themselves the trustees of the Catholic

school in W., which sum he ordered to he applied for the use of

and towards carrying on the good designs of the said school.

He gave another sum of £200 upon like trusts for the benefit

of the Catholic school at L.

Roman Tcstator died on May Gth, 1823. His estate was administered

trusts
'^ by the Court, and the amounts of the legacies were set aside,

valid since ^^^ the trustccs of the schools were not in any way before the

Court. Then the Act 2 & 3 Will. 4, c. 115, was passed ; and

after that the trustees of the schools petitioned for payment of

the legacies to them :

Held, that they were entitled to such payment, the Act being

retrospective except as to pending litigations.

West V. Shutthworth (2 My. & K. 684) (April, 1835) has

been mentioned already under the head of superstition. In it

a gift for the promotion of the Roman Catholic religion was

held good under the Act 2 & 3 Will. 4, c. 115.

A.-G. V. Todd (1 Keen, 803) (April 10, 1837, Lord Langdale,

M.K.). An information was filed before the Roman Catholic

Relief Act (2 & 3 Will. 4, c. 115), respecting a trust for the

Roman Catholic religion created in 1680, by a will giving a

rent-charge, and a paper declaring trusts of it :

—

Held, that the

trusts being for the promotion of the Roman Catholic religion

were originally void, and were not made good by the Roman

Catholic Relief Act, since property the subject of pending liti-

gation was excepted out of it. The Crown was therefore held

entitled to appoint the property.

The case of Strauss v. Goldsmid (8 Sim. 614) (Aug. 1837)

has been already mentioned under the head of Superstition. A
Jewish religious trust was somehow held good before the

Jewish Relief Act.

A.-G. V. Shore (11 Sim. 592) (May 9, 1843, V.-C. Shadwell).

A trust created in 1704 by Lady Hewley, for preachers of the

gospel and their widows, was found in the hands of Unitarian
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trustees. Evidence was given of the intention of the original Another

founder, and thereupon the Unitarian trustees were removed,
on^chane^ed

and Presbyterians and Congregationalists were appointed. views.

This case was originally decided by the Vice-Chancellor on

Dec. 23, 1833 ; it was affirmed by Lord Lyndhurst on Feb. 5,

1836 (7 Sim. 309, n.) ; it was then taken to the House of Lords,

and again affirmed on Aug. 5, 1842 {Shore v. Wilson, 9 CI. &
Fin. 355).

The hardship of this case and of the earlier case of A.-G. v.

Pearson was very great. Many chapels had been founded under

the Toleration Acts before Unitarianism was brought within them,

and the ministers and congregations of these chapels had gradu-

ally come to hold Unitarian views. It was felt that in justice

they were entitled to retain their chapels and endowments, and

as the law did not effect this end, an alteration was desirable. The

The result was that the Act 7 & 8 Vict. c. 45, was passed ^^'''P'l^,^ Act, 1844,

(9th July, 1844).

This Act recites the Toleration Act (1 W. & M. s. 1, c. 18),

and the Acts extending the same (19 Geo. 3, c. 44 ; 53 Geo. 3,

c. 160) ; an Irish Act of 6 Geo. 1 ; and the Act for Ireland

(57 Geo. 3, c. 70) ; and then continues :

—

" And whereas prior to the passing of the said recited Acts

respectively, as well as subsequently thereto, certain meeting-

houses for the worsliip of God, and Sunday or day schools, not

being grammar schools, and other charitable foundations, were

provided or used in England and Wales and Ireland respec-

tively, for purposes beneficial to persons dissenting from the

Church of England and the Church of Ireland, and the United

Church of England and Ireland respectively, which were unlaw-

ful prior to the passing of those Acts respectively, but which by
those Acts respectively were made no longer unlawful

:

" Vjq it therefore enacted, etc.. That with respect to the

meeting-houses, schools, and otlier charitable foundations so

founded or used as aforesaid, and the persons holding or enjoy-

ing the benefit thereof respectively, such Acts, and all deeds

and documents relating to sucli cliarit.'ililc fouiidatifnis, shall be



128 CHARITABLE BEQUESTS.

construed as if the said Acts had been in force respectively at

the respective times of founding or using such meeting-houses,

schools, and other charitable foundations as aforesaid.

" 2. And be it enacted, that so far as no particular religious

doctrines, or opinions, or mode of regulating worship, shall on

the face of the will, deed, or other instrument declaring the

trusts of any meeting-house for the worship of God by persons

dissenting as aforesaid, either in express terms or by reference

to some book or other document as containing such doctrines or

opinions, or mode of regulating worship, be required to be taught

or observed, or be forbidden to be taught or observed therein,

the usage for twenty-five years immediately preceding any suit

relating to such meeting-house of the congregation frequenting

the same, shall be taken as conclusive evidence that such reli-

gious doctrines or opinions or mode of worship as have for such

period been taught or observed in such meeting-house may
properly be taught or observed in such meeting-house ; and the

right or title of the congregation to hold such meeting-house,

together with any burial ground, Sunday or day school, or

minister's house attached thereto ; and any fund for the benefit

of such congregation, or of the minister or other officer of such

congregation, or of the widow of any such minister, shall not be

called in question on account of the doctrines, or opinions, or

mode of worship so taught or observed in such meeting-house :

Provided, nevertheless, that where any such minister's house,

school, or fund as aforesaid shall be given or created by any

will, deed, or other instrument, which shall declare in express

terms, or by such reference as aforesaid, the particular religious

doctrines or opinions for the promotion of which such minister's

house, school, or fund is intended, then and in every such case

such minister's house, school or fund shall be applied to the

promoting of the doctrines or opinions so specified, any usage of

the congregation to the contrary notwithstanding."

A third section applies the benefit of the Act to any informa-

tion pending at the time of its passing.

Walsh V. Gladstone (1 Phil. 290) (Dec. 1843, L. C. Lynd-
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hurst). A legacy of £4000 to a Roman Catholic college was

paid to the president of the college, on evidence being given of

the constitution of the college, shewing that it was unnecessary

to direct a scheme. By the will it was given to a trustee for

the use of the college, but the trustee died in the testator's

lifetime.

Shrewsbury v. Hornby (5 Hare, 406) (May, 1846, V.-C. Unitarian

Wigram). Testator, by will dated August 31, 1837, after giving ^^iiid.

his wife a government annuity of £300 for her life, appointed

T. Hornby, the treasurer of the Unitarian Association, or the

treasurer of such Association for the time being, trustee of that

annuity, with a request that he and his committee would give

to the Unitarian chapel at Devonport £100 a year during the

continuance of the annuity, and that the remaining £200 a year

might be applied, in sums of £20 annually, to the assistance of

respectable Unitarian congregations who stood in need of it.

There was a further bequest of leaseholds for the support of a

Unitarian missionary, and a clause saying that if these Unitarian

bequests should be attacked as illegal or be declared void, the

testator gave the subjects of them to the plaintiff and others.

The defendant admitted that the gift of the leasehold failed ; but

the plaintiff contended that the gift of the annuity failed also as

being a gift for the benefit of a religious sect, " who impugn and

deny the doctrine of the Trinity and the Godhead of Christ."

The Vice-Chancellor held that the bequest of the government

annuity of £300 to the defendant upon the trusts mentioned in

the will, subject to the life interest given to the widow, was a

valid bequest, and ought to be carried into execution.

Apparently the testator possessed a government annuity of

£300 per annum for a long term of years.

A.-G. V. Lavjes (8 Hare, 32) (Nov. 1849, V.-C. Wigram). irvingite

Bequest: " I direct my executors to pay unto Messrs. D.,
*'""^^^*'"^-

bankers, a clear yearly sum of £100 for the sole use and benefit

of any of the ministers and members of the churches now
forming upon the aj)Ostolical doctrines brought forward originally

by the late Edward Irving, who may be i)ersecuted, aggrieved, or
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in poverty, for preaching or upholding those doctrines, or half

the sum may be appropriated for the benefit of the church

founded by the late Edward Irving in Newman Street "
:

Held, a good charitable gift of a perpetual annuity. Semhle, if

it should ever happen that there were no objects of the gift, it

would be applied cy-pres.

Messrs. D. refused to accept the trust, and a scheme was

ordered to be settled.

Jewish In re MicheVs Trusts (28 Beav. 39) (March, 1860) has already

been mentioned in the chapter on Superstition. A Jewish

religious trust was then held good, the Jewish Relief Act having

been passed.

In re Barnett (L. J. 29 Ch. 871) (July, 1800, Romilly, M.E
)

"Will ;
" I bequeath the sum of £500 sterling to the minister or

ministers at the time of my death of the Unitarian chapel in

Cross Street, Manchester, England, to be applied in such manner

as he or they shall think fit towards the support of the

Unitarians."

Testator died in March, 1859. There were then two ministers

of the chapel, one of whom resigned a few days after the

testator died, and another had since been appointed in his

place. The fund having been paid into court, the two ministers

officiating at the testator's death petitioned for it

:

Held, that it should be paid to them, without any scheme.

And no order made as to costs.

Trnst for Tliornton V. Howe (31 Beav. 14) (May, 18G2, Sir J. Eomilly,

Sou"hcote's ^i-B.). Testatrix gave the residue of her estate (which turned
works out to be all realty) to the defendant, with a trust annexed that
valid.

the produce of the whole should be applied for and towards

the printing, publishing, and propagation of the sacred writings

of the late Joanna South cote.

The judge read the writings and found " that there is nothing

in them which is likely to corrupt the morals of her followers, or

make her readers irreligious. She was a foolish, ignorant woman,

who wished to become an instrument in the hands of God, to

promote some great good on earth. At last she came to believe
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that her wish was accomplished, and that she had been selected

by the Almighty for this purpose. In her personal disputations

and conversations with the devil, her prophecies and her inter-

communings with the spiritual world, much is very foolish, but

nothing likely to make persons immoral or irreligious "
:

Held, therefore, not void on the ground of public policy. But

lield, a charity, any bequest for the purpose of printing and circu-

lating works of a religious tendency, or for the purpose of

extending the knowledge of the Christian religion, being a charity.

" The fact that the Court considers the opinions foolish or devoid

of foundation makes no difference." " It is clear that Joanna

Southcote was a very sincere Christian ; but she laboured under

the delusion that she was to be made the medium of the

miraculous birth of a child at an advanced period of her life, and

that thereby the advancement of the Christian religion on earth

would be occasioned."

The gift was therefore void so far as it was to take effect out

of land.

A.-G. V. Biuice (L. R. 6 Eq. 563) (April 22, 1868, V.-C. Name does

.„ , ,
f \ r » »

not define

Malins). Under wills dated between 1/16 and 1803 various doctrines,

funds were bequeathed for the Presbyterian chapel at D. In the

course of time the minister and congregation had become

Baptists, and had been so for more than twenty-five years :

—

Held, that the term " Presbyterian " did not define any particular

doctrines, and the Baptist congregation were entitled to the

funds. Held, also, that independently of the Act 7 & 8 Vict,

c. 45, as there had been no Presbyterian congregation for many
years, the funds would be applied cy-preii to the congregation in

possession.

The result of these cases is that trusts for the promotion of Summary

tbe r(4igious views of Protestant Dissenters, A.-G. v. Hickman

(1731) (2 Eq. Ab. 193) ; Llojjd v. S2nllet (1740) (2 Atk. 148)

;

A.-G. V. Fmvler (1808) (15 Ves. 85) ; A.-G. v. Pearson (1817)

(3 Mer. 353); (1822) (7 Sim. 294) (1835) (7 Sim. 290); Uni-

tarians, Shrewsbury v. Hornby (1846) (5 Hare, 406) ; In re

Baruea{lHe>0) (L. J. 29 Cb. 871); Mnmau Catholics, Bradshaw

K 2
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V. Taslrr (1834) (2 M. & K. 221) ; West v. Shuttlnvorth (1855)

(2 M. & K. G84) ; Walsh v. Gladstone (1843) (1 Phil. 290) ;

Jews, In re Michel's Trusts (1860) (28 Beav. 39) ; Irvingites,

A.-G. V. Laivcs (1849) (8 Hare, 32) ; Southcoatians, TJwrnton

w.Hoive) (18G2) (31 Beav. 14); and Episcopalians in Scotland,

A.-G. V. Guise (1692) (2 Vern. 266), have all been held to be

valid.

Moreover, in the case of Unitarian trusts, no attempt has

been made to distinguish purposes within and purposes without

the Protestant Test Act.
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cases.

CHAPTER XI.

Of Gifts foe the Benefit of Ministers.

As gifts for the promotion of any lawful form of religion are

charitable gifts, a question arises upon every gift for the benefit

of a minister or ministers of religion as to whether it is given to

the legatee as an individual, or in his official capacity, to be

employed in promoting his religious views.

On this subject the authorities appear to lead to the following Principles

, . deduced
conclusions :— f^.^^ the

(1.) That a gift of an immediate sum of money to one or

more ministers selected by the testator, and designated either

by name or by the description of the holders of certain offices at

his death, is a gift to them in their private capacity (Donnellan

V. O'Neill (1870) (I. R 5 Eq. 525)).

(2.) That the case is the same with a gift to ministers to be

selected by some one named by the testator (A.-G. v. Hughes

(1689) (2 Vern. 105) ; TJwmas v. Hoauell (1874) (L. R 18 Eq.

198)).

(3.) That a gift to persons holding a charitable office, with

power for them to api^oint its use, is not a charity {Doe d. Toone

V. Copestake (1805) (6 East, 328)), and a gift of money to such

persons with an intimation that they are to apply the money

for some purpose which the testator intends to declare, but does

not declare, is neither a charitable gift, nor a gift to them as

individuals, but an incomplete trust, which fails {Aston v. Wood

(1868) (L. R 6 Eq. 419)).

(4.) That a gift to support ministers in general {Lloyd v.

Spillet (1734) (3 P. Wms. 344)), or the minister or ministers

of any particular ].lace {A.-G. v. Cock (1751) (2 Ves. 273)),
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Doe d. Phillips v. Aldridge (1701) (4 T. E. 264)) for ever, or for

a term of years, or other enduring interest, is a cliarity, if they

teach a lawful religion {Anon. (1680) 2 Vent. 349) ; Gibson v.

Rcjyrcscntativc Church Body (1881) (L. R. Ir. ix. 1)), and other-

wise void {Lcuhj Ugerton's Case (D\\\\e, B. 126)).

(5.) That the question of whether the testator intends a fund

to be distributed at once, or invested to form a permanent

endowment, must be settled by paying attention to all parts of

his will (A.-G. V. Gladstone (1842) (13 Sim. 7)).

(6.) In the case of a perpetual gift to a minister and his suc-

cessors in such a way as to offend the Georgian Mortmain Act,

the w^hole fails (Grieves v. Case (1792) (1 Ves. J. 548) ; Th&rnher

V. Wilson (1855) (3 Drew. 245)), unless a life estate can be

severed from the gift for the benefit of the first taker [Doe d.

Phillips V. Aldridge (1791) (T. R. 264)) ; and consider Bohh v.

Dorrian (1877) (I. R. 9 C. L. 483), and Gibson v. Representative

Church Body (1881) (L. R. Ir. ix. 1).

Cases in The following are the cases from which the principles above-

date^
° mentioned may be deduced, arranged again in chronological

order.

Anon. (2 Vent. 349) (E. T. 1680). An impropriator devised

to one that served the cure and to all that should serve the cure

after him all the tithes and other profits, &c. Though the

Curate and curate was incapable to take by this demise in such manner, for

successors, -^r^^^ ^f being incorporate, and having succession, yet my Lord

Chancellor Finch decreed that the heir of the devisee should be

seised in trust for the curate for the time being.

Note.—" Devisee " should probably be " devisor."

A.-G, V. Hughes (2 Vern. 105) (1689), which has been men-

tioned already under the head of Religion, reversing A.-G, v.

Baxter (1 Vern. 248), and overruling A.-G. v. Pydcr (2 Ca. Ch.

178). It appears from a note of Lord Hardwicke's, stated in the

Immediate judgment in MoggridgcM. Thackvxll (7 Ves. 76), that the Court

^)dvate
considered the gift in this case to be a private one, and not a

charity for a particular class of poor persons. In the latter

aspect it is opposed to Lady Egcrtons Case (Duke, B. 126),
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where a perpetual trust for the relief of poor recusants was held

illegal and void. But the gift in A.-G. v. Hughes was imme-

diate, and not a perpetual trust.

Lloyd V. Spilld (3 P. Wms. 344) (1734) affirmed (2 Atk. 148)

(1740), wliich has been also stated in the list of cases on

Keligion. A provision for the permanent endowment of ministers

was held a good charity.

A.-G. V. Cock (2 Ves. 273) (May, 1751, Sir John Strange, M.R.).

Testatrix, who died before the Georgian Mortmain Act, gave a

legacy of £50 to P. J., the master or pastor at the meeting-house Pastor of

at M., and also gave to W. Cock and liis heirs certain land
successors.

" chargeable nevertheless with an annuity of £10 per annum,

which I give to the minister belonging to the meeting-house

at M. aforesaid, but if the said house at M. should not be used

as a meeting-house after my decease, then to the minister

of any other place the Protestant Dissenters called Baptists

shall meet in, provided it be in the parish of H.
;

" and the

testatrix gave power to the minister to enter on the land and

distrain

:

Held, a perpetual rent-charge to the Baptist minister for the

time being, and a good charity.

Doe d. Phillips v. Aldridge (4 T. Pt. 264) (May, 1791, Lord

Kenyon and Sir N. Grose). Devise :
" To the Rev. A. Aldridge,

now preacher at the meeting-house in L., to hold to him, the a severable

said A. Aldridge, for and during his natural life only, on this
^''^ ^'**^'^-

express condition, that he do, and shall without delay after my
decease settle and convey the same to trustees, to take place at

his decease, for the use and support of the preaching of the

"Word of God at the meeting-house at L. aforesaid for ever ; and

in case such preaching should be discontinued, I direct the same

to be applied towards a school for teaching the poor children of

L. aforesaid for ever. And I do hereby give unto the said A.

Aldridge full and absolute power and authority to settle the

same accordingly." Testator also said, " And I further expect

that he {i.e. A. Aldridge) will, with the help of God, after my
decease, without delay, settle and forward everything in liis
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power to promote and carry on the work of God at L. aforesaid,

both in his lifetime and after his decease "
:

Held, tliat tlie defendant took a good life estate, though the

subsequent limitation was void. The life estate was not void at

law under the Georgian Mortmain Act.

Grieves v. Case (1 Ves. Jun. 548) (July, 1792, Eyre and

Ashurst Commissioners). Testatrix directed £G00 to be laid

out in lands as soon as possible, and in the meantime placed out

Life at interest, on trust to have the lands conveyed to the trustees

severable" °^ Fakeuliam Chapel, and on trust out of the interest and rents

to pay several small life annuities, the residue of the interest

and rents, to be paid in equal moieties to M., of B., teacher of

the gospel, for his life, and E., of F., ditto, for life, and after

death of M., one-third part to the preacher for the time being of

the chapel of B., and the other two-thirds to E. for life, he and

the said preacher exchanging upon Lord's Days alternately, pro-

vided that M. and E. did not voluntarily withdraw from and

refuse officiating when able at F. chapel as usual ; if they do so,

during such recess the share of him or them refusing to cease,

and go to the preachers appointed in his or their room, and after

the death of M. and E., and the survivor of them, the interest or

rents to be paid for ever to the preacher for the time being of F.

and B. chapels, two-thirds to F. and one-third to B. ; and she

desired that E. should not continue to preach at F. or enjoy the

benefit given by her will if he ceased to preach the gospel

:

Held, good as to the annuities, but bad as to M., E. and the

rest, by reason of the Georgian Mortmain Act.

Smart v. Prujean (6 Ves. 560, 567) (Dec. 11, 1801, L. C.)

In this case, wliich has been already mentioned under the head

of Superstition, the Lord Chancellor expressed an opinion that

Superior of a legacy of £100 for such purposes as the superior of a convent,

or her successor, should judge most expedient, being given in

that character, was sufficient to shew it was for a superstitious

use. But the legacy failed from being in a document not pro-

perly incorporated into the will.

Doe d. Toone and West v. Copestcilr (6 East, 328) (May, 1805,
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Lord Ellenborough, C.J.). Testator gave land to his wife for indefinite

life, and afterwards to the plaintiffs on trust to pay certain ^hldtaWe.

legacies, adding that the overplus was "to be applied by the

said trustees and the officiating ministers of the congregation,

or assembly of the people called Methodists, that now usually,

or that shall for the time being assemble at L., and as they shall

from time ta time think fit to apply the same ; with a direction

to keep up a succession of trustees :

Held, that the plaintiffs were entitled to recover the land at

law, without prejudice to any question about the beneficial in-

terest in equity. (Note.—The trust of the overplus would seem

to be void as a perpetuity.)

A.-G. V. Gladstone (13 Simon,?) (June, 1842, V.-C. Shadwell).

Testator gave six legacies, of which the first four and the last

were charitable, and the fifth was, " I also give to the said E.

the further sum of £15,000, to be by him applied for the use of A gift held

Eoman Catholic priests in and near London, at his absolute dis-
^^^^^^

cretion." After the last legacy was added, " all which before-

mentioned pecuniary legacies I direct to be paid immediately

after my decease out of such part of my personal estate as is

legally applicable thereto."

R. died in the testator's lifetime :

Held, that this legacy was intended to create a perpetual

charitable trust, which did not fail by the death of the trustee,

but would be executed by the Court by means of a scheme.

It is certainly difficult to see how this conclusion was arrived

at. The testator appears to have intended an immediate gift,

and to have thought that such a gift was charitable. It is

curious that the existence of other charitable gifts in the will

should cause an immediate gift to be turned into a perpetual one.

Pennington v. Buckley ((3 Hare, 451) (Nov. 1848, V.-C

Wigram). A trust for unbeneficed curates in the deanery of B. Curates,

whose annual salary and income does not exceed £35, and such

as should be recommended by a plurality of voices of tlie bene-

ficed clergy of tlie deanery. There were none whose annual

salary did not exceed £35 :



estate

severable

138 CIIAUITAHLE BEQUESTS.

Held, that the trust was good for those that should be recom-

mended as mentioned.

Thornier v. Wilson (3 Drew. 245) (April, 1855) (and 4 Drew.

350) (Nov. 1858, V.-C. Kindersley). Testator devised house

No life A to his wife for life, and after her death " to the then minister

of the Koman Catholic chapel at L., and his successore, ministers

of the same chapel, for ever, as an addition to the stipend of such

chapel ; and he gave estate B. to T. W., minister of the Roman
Catholic chapel at K., and his successors, for ever. And he gave

to the officiating minister of the last-named chapel, for and

during the term of seven years next after his death, the rents

and profits of field C. There was also a residuary devise on

trust to sell, pay debts, &c., and, subject thereto, for the then

minister of the last-named chapel, whom he made his residuary

devisee.

It was held that all these gifts were official and not private

gifts, and that the three specific devises were wholly void, and

so was the gift of the residue, so far as such residue consisted of

land. The judge considered that in all these cases the testator

intended to benefit the chapel, and not to make a personal

bequest.

Unattested Aston V. Woocl (L. E. 6 Eq. 419) (July, 1868, V.-C. Giffard).

rejllited!*
Tcstator bequeathed :

" I give to the trustees of Z. chapel, where

I attend, £3500, and appoint as trustees to the same A. and G.,

and I direct that their receipt shall be a sufficient discharge to

my executors, and the money to be appropriated according to

statement appended." A statement was found among the testa-

tor's papers appropriating £3500 to charitable purposes, but it

was not appended to the will, and had been refused probate :

Held, that the Court could not presume a charitable purpose,

and the trust, therefore, failed for being indefinite.

Gilt to a In Donnellan v. O'Neill (I. E. 5 Eq. 525) (July, 1870) there

was a simple gift to Cardinal Cullen, and this was held to be a

private gift, and not a charitable gift.

Thomas v. Howell (L. E. 18 Eq. 198) (March, 1874, V.-C.

Malins). Testator gave " to each of ten poor clergymen of the
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Church of England, whether holding benefices or not, to be Immediate

selected by my friend 0., if alive, or, if dead, then by the acting
^'^*'

executors or executor of my will, and in his or their judgment

not holding High Church or Puseyite doctrines, £200 "
:

Held, not a charity, but a good private bequest.

In Both V. Dorrian (I. E. 9 C. L. 483) (Dec. 1875, and on Devise to

appeal, Feb. 1877) (I. R. 11 C. L. 293) there was a devise of cat"ho"ic

land " to the Eight Eev. P. Dorrian, Eoman Catholic Bishop of ^ishoi. and

, . .
successors.

Down and Connor, and his successor in said bishoprick."

The judges differed as to whether this gave the defendant a

life estate, or the fee, for his own use, or was intended as a per-

petual endowment of the bishoprick ; but they held, on other

grounds, that the plaintiffs had no right to the land in any case.

Gibson V. Beprcscntative Church Body (L. E. Ir. ix. 1) (July,

1881). Bequest by a codicil: "I bequeath to the Eepresenta-

tive Body of the Church of Ireland the sum of £1000, £500

thereof for the parish church of L., and £500 for the Eotunda

Chapel, Dublin, upon trust to invest the same as they shall

think best, and to pay the annual income arising from £500 to

the incumbent of the parish church of L. at the time of my Life means

decease during his life, and to his successors in said parish, and office."

to pay the annual income of the remaining £500 to the chaplain

of the Eotunda Chapel at the time of my decease during his life,

and to his successors in said chaplaincy."

Testatrix afterwards revoked a certain legacy of £500, and

gave £200 to M., and added, " I bequeath to my dear friend, the

Eev. B. G., chaplain of the Eotunda Hospital, the remaining

sum of £300, both free of legacy duty, for his own personal use,

and over and above and independent of the bequest made by a

former codicil in favour of the chaplain of said hospital."

B. G. was chaplain of the Eotunda Hospital at the time of the

death of the testatrix, but he afterwards resigned that position

:

Held, that the income of the £500 was only payable to B. G.

so long as he remained chaplain of the hospital, and that after

his resignation it was payable to his successor.
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CHAPTER XII.

On Gifts for the Benefit of the Poor,

Summary GiFTS to the pooF in general (A.-G. v. Bancc (1728) (1 Amb.
ot cases.

422)), OF to the poor of any particular place or places {A.-G. v.

Clarke (1762) (Amb. 422) ; In re Ccmfdcn Charities (18 Ch. D.

310)) ; or the poor on certain farms {Bristow v. Bristow (1842)

(5 Beav. 289); A.-G. v. Corjyoration of Exeter (1827) (2 Euss.

45 ; 3 Euss. 395)), are good charitable gifts ; and so are gifts to

poor ministers, maidens, boys, and the like {A.-G. v. Clegg (1738)

(Amb. 584)).

Gifts to widows {Pcivell v. A.-G. (1817) (3 Mer. 48) ; A.-G.

V. Cornier (1824) (2 Si. & Stu. 93) ; Collinson v. Pater (1831)

(2 E. & M. 344)), orphans {A.-G. v. Cornier (1824) (2 Si. & Stu.

93)), children {Poivell v. A.-G. (1817) (3 Mer. 48)), and old or

aged persons {Tliompson v. Thompson (1844) (1 Coll. 392) ;

Thompson v. Corly (1860) (27 Beav. 649)), have been held to

mean poor widows, orphans, children, and aged persons, and to

be charitable gifts accordingly, A gift to the sons of the clergy

in London appears to have been treated as charitable in A.-G.

V. Ward (1797) (3 Ves. 327).

The recipients of any such charitable gift may be restricted

to those of any particular religious denomination {Collinson v.

Pater (1831) (2 E. & M. 344)) ; or to those of all denomina-

tions, except one {Bruce v. The Preslytcry of Deer (1867), L. E.

1 H. L., Sc. 96)) ; or to persons possessing other special qualifi-

cations {Collinson v. Pater (1831) (2 E. & M. 344) ;
Nash v.

Morlcy (1842) (5 Beav. 177) ; Reeve v. A.-G. (1843) (3 Hare,

191) ; Russell V. Kelhtt (1855) (3 Sm. & Giff. 264)).

A testator making any such gift may himself appoint the
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persons to administer it {Collinson v. Pater (1831) (2 E. & M.

344) ; A.-G. v. Clegg (1738) (Amb. 584)).

In default of trustees appointed by the donor, the administra- Scheme

tion of any such general trust will be carried out by the Court

by means of a scheme {Nash v. Morlcy (1842) (5 Beav. 177) ;

Reeve V. A.-G. (1843) (3 Hare, 191)) ; but the Court may, if it

think fit, hand over the administration to an existing charitable

organization {Powell v. A.-G. (1817) (3 Mer. 48)).

The rule of the Court is that gifts for the benefit of the poor Poor does

will not be applied for the benefit of those receiving parochial
paupers'^

relief, on the ground that if they were so applied they would go

in ease of the poor-rates, and so benefit the rich rather than the

poor {A.-G. V. Price (1744) (3 Atk. 108) ; A.-G. v. Clarke (1762)

(Amb. 422) ; Bishop of Herefm^d v. Aclams (1802) (7 Ves. 324)

;

A.-G. V. Corporation of Exeter (1827) (2 Euss. 45) ; 3 Euss.

395) ; A.-G. v. Bovill (1840) (1 Ph. 762); A.-G. v. Brandrcth

(1842) (1 Y. & C. Ch. C. 200); Re Seckford's CJiaritij (1861)

(4 L. T. N. S. 321)). But this does not mean that paupers

receiving relief will be studiously excluded from receiving any

indirect benefit. Gifts to the poor may be properly applied for

schools, hospitals, and other purposes, whicli will benefit all

classes of the poor {A.-G. v. Bovill (1840) (1 Ph. 762) ; Wil-

kinson V. Malin (1832) (2 Tyr. 544)).

It appears, also, from A.-G. v, Blizard (1855) (21 Beav. 233),

stated in the chapter on Parishes, that a trust in aid of the

l)oor-rate of a parish is a good charity. See also, on this point,

tlie argument in Doc d. HiiicUon v. Kerry (Duke, B. 495) (High-

more, 2nd ed. 506).

The Court does not favour trusts for poor (see A.-G. v. Mar-

chaiU (1866) (L. E. 3 Eq. 424), stated in chapter on Charge or

Trust, Chap. XXIL, p. 284).

A gift to certain ascertainable individuals, one of whose quali-

fications is poverty, will be treated as a cliaritable gift, and not

as a private gift {A.-G. v. Gouldiiuj (1788) (2 Bro. C. C. 428)).

Gifts to or for the benefit of all the inhabitants, rich as well TruBt tol-

as poor, of a limited locality, not I'oniiing a ])n1)lic distrirt like '"^lal"'""'^
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of a a parish or town, are good as private gifts if they operate im-
district.

mediately {Rogers v. Tliomas (1837) (2 Keen, 8)) ; but void as

perpetuities, if they are perpetual trusts (Browne v. King (1885)

(L. R. Ir. xvii. 448)) ; but gifts for the benefit of a parish are

good charitable trusts, tliough rich as well as poor are benefited

by them. See the chapter on Gifts to Parishes.

The following are cases on the subject of this chapter :

—

A.-G. v. PMnce (cit. 1 Amb. 422) (July, 1728). Legacy to

Poor. the poor :

—

Held, a good charity, and the particular application

was, as a matter of fact, directed by the Crown. It appeared

that the testator was a French refugee, and the money was

accordingly given to poor refugees. It will be seen from the

later cases of Nash v. Mo-rley (1842) and Reeve v. A.-G. (1843),

that in a similar case in the present day the Court would

administer the charity itself by means of a scheme.

A.-G. v. Clegg (Amb. 584) (Oct. 1738, L. C). Testator

directed various specified sums to be paid to a specified number

of poor ministers, widows, maidens, boys, and the like, to be

selected by his executors, and appointed three executors. Two
Selection of his executors died, without any definite selection being made,

but the executors had agreed to select one-third each, and sub-

mit lists to the others for approval. One of the deceased exe-

cutors had made his list and submitted it to the others, but it

had not been approved :

Held, that the surviving executor should select all the reci-

pients subject to the power of the Court to control him, if he

did not discharge the trust properly. No scheme ordered.

A.-G. V. Price (2 Atk. 108) (1744). A charity estate produced

a surplus. The Lord Chancellor said he would order it to be

paid to such poor as are not maintained by the parish.

A.-G. V. Clarke (Amb. 422) (Nov. 1762, Sir T.Clarke, M.R.).

Testator gave the interest of £4200 Bank Annuities to the poor

inhabitants of St. Leonard, Shoreditch, for ever :

Held, a good charity, and not uncertain, and that the persons

entitled were the poor not receiving relief.

A.-G. v. Goulding (2 Bro. C. C. 428) (Dec. 1788, Buller, J.).

by

executors.
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A devise of nine houses to A. for life, and after his death as

follows :
" Eight to eight poor people that have paid most and

longest to the poors' books in M. parish, as the books shall

prove, and the corner house to repair them." The will contained

a further disposition of the dividends of £800 Four per cent.

Annuities, after the death of A., " to the eight houses for ever,

to each house £4 every year for ever."

The gift of the houses was held void as being a charitable

gift, and not a gift to designated individuals.

A.-G. V. Ward (3 Ves. 327) (March, 1797, M.E.) A mixed

fund of real and personal estate given to pay charitable and

other legacies, held void. But tlie report is not very clear, and

it appears as if the Court was only dealing with real estate, as

the heir is declared to be entitled. The legacies were to paying

off a debt on a Methodist chapel, to two infirmaries, to the poor

of two parishes, to the sons of the clergy in London, and to the

poor of the parish of S. not receiving relief. No argument or

decision appears on any of these points.

Bishop of Hereford v. Adams (7 Ves. 324) (July, 1802, Lord Poor,

Eldon). Testator by will and codicil gave the residue of his

estate to trustees to invest and apply the income of a certain

part " unto and amongst such number of the poor inhabitants

of the parish of S., at such times and in such proportions, and

either in money, provisions, physic, or clothes, as his trustees,

or the major part of them, should from time to time think fit,

for the better support and maintenance of such poor inhabi-

tants." There were similar gifts of the rest for two other

parishes. The residue applicable for this bequest brought in

some £2400 a year. The parishes were small ; the total poor-

rates being less than £300 a year.

The Lord Chancellor said that tlie poor inhabitants not How fund

receiving alms, i.e. relief, should be the ol)jects of the trust, and *^'' "^ *

approved a scheme for making payments for schooling and

apprenticing children, as well as giving physic, clothes, bedding,

fuel, food, and gratuities, and paying an agent.

Powell V. A.-G. (3 Mer. 4H) (July, 1817, M.T^. SirW. (irant).
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Bequest of residue " to the widows and children of seamen

belon^ring to the town of Liverpool "
:

JleM, a good charity.

It appeared that there was an existing charity, of which the

rectors of Liverpool were the administrators, the income of such

charity being applicable unto and among such poor sailors'

widows and orplians, inhabitants of Liverpool, as should in the

judgment of the rectors be deserving objects of charity.

The residue was ordered to be paid to the existing rectors of

Liverpool, to be invested in the names of them and their succes-

sors, the interest to be applied like the income of the existing

charity.

A.-G. V. Cwfiher (2 Si. & Stu. 93) (July, 1824, Sir John Leach,

V.-C). Testator gave one-fourth of a certain fund " to the

widows and orphans of the parish of Lindfield, Sussex "
:

Held, equivalent to the poor widows and orphans, and a good

charity, the testator's motive being obviously charitable.

A.-G. V. Corporation of Exeter (2 Euss. 45, and 3 Euss. 395)

(Nov. 1827, Lord Lyndhurst). In the reign of Hen. VII. lands

had been given to tlie corporation by a grant in Latin meaning
" in aid and relief of tlie wants of the poor citizens and inhabi-

tants of the city, who are often grievously burdened, both by

the fee farm rents of the same city payable yearly to the king

and to others, and Ijy other impositions and tallages of the said

king, when he happens to make a progress through the whole

kingdom of England."

It was held that this was a charity, and that the rents should

be apjjlied in relief of tlie poor inhabitants not receiving parish

r«ilief.

Collinson v. Pater (2 Euss. & My. 344) (Feb. 1831, Sir John

Leach, M.E.). Testator recovered judgment against M., and

after M.'s death a suit was instituted to administer his estate,

and the judgment was found to be a charge on his real estate.

The testator left his residuary personal estate to his executors

(m trust to invest in the Government funds, and pay the divi-

dends e([nally between four persons, 1'., IL, I., and W., for their
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respective lives, and when each should die to pay the share of

lier so dying to such other person, being the widow of a respect- Widows of

able tradesman who was at the time of his decease inhabiting:
respectable

" tradesmen.
the town of IN., such %vidow being a member of the Established

Church, as the vicar for the time being should appoint during

her natural life, and so on for ever.

It was assumed that this was a good charity

:

Held, that the judgment debt was impure personalty, and

could not be given on this trust.

It is not stated whether the trust of it was good or bad for the

lives of the first takers, but it would seem to be good.

It would also seem that the trust in this case could only be

deemed charitable on the ground that " widows " meant " poor

widows " (see A-G. v. Cmnbcr).

In Wilkinson v. Malin (2 C. & J. 636) (2 Tyrw. 544) (1832), g.hooi.

Lord Lyndhurst laid down that the building of a school-house

and maintaining a school for the children of the poor were a

proper application of money directed to be applied for the relief

of the poor of a particular parish.

Borjers v. TJwmas (2 Keen, 8) (March, 1837, Lord Langdale,

M.E.). Bequest :
" I give and bequeath to the inhabitants of inhabitants

T. Row, in the parish of S., all which may remain of my money "^ ^°^^-

after my lawful debts and legacies are paid."

The Master found that T. Eow consisted of seven houses,

which were entirely occupied by poor fishermen and labourers

and their families, and that the inhabitants at the time of the

death of the testatrix were tliirty persons, named in his report

:

Held, that these inhabitants of T. Eow took the residue of the

personal estate.

This was doubtless treated as a private gift, and not a charit-

able bequest ; and it would appear that they took as joint

tenants.

A.-G. v. Wilkinson (1 Beav. 372) (March, 1839, Lord Lang-

dale, M.E.). By a sort of inclosure award, made in November,

1619, it was ordered that out of a certain common there should be

set out and allotted to and f(jr the relief of the poor of the town-

L
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ship of S. for ever, threescore acres, at the rate of Gd. for every

acre. The rents of this Land had been applied for the benefit of

the poor receiving relief, but this was ordered to be discontinued,

and the benefit of the charity given to poor persons not receiving

parish relief.

A.-G. V. Bovill (1 Ph. 762) (March, 1840, L. C).

Certain land had been conveyed in 1552 on trust for the

benefit of the poor of a certain parish. From time to time the

income produced by the land had increased, and the charity had

been regulated by commissioners under the Statute of Elizabeth

and the Court of Chancery, but there were still accumulations

and a further scheme was required. The Lord Chancellor dis-

approved of the rule excluding recipients of parochial relief;

but approved of a scheme which provided for enlarging and

endowing the parochial charity schools, for building and en-

dowing infant schools, for establishing and endowing a com-

mercial school, for apprenticing children, contributing to hospitals

and the like, building new almshouses, and giving sums of

money to persons not receiving parochial relief.

It will be seen that this scheme gave nothing directly to the

poor rates, nor to the paupers, but established and aided general

charities, which might indirectly benefit paupers, and relieve the

poor rates.

A.'G. V. Brandrcth (1 Y. & C. K E. 200) (Jan. 1842, V.-C.

Knight-Bruce). Bequest of £200 to the poor of 0., to be settled

by the executors, so that the interest might be paid to them

yearly. The executor paid it to the trustees of a dispensary for

the parish of 0. and the adjoining parishes :

Held, that this was wrong, and the executor must pay the

amount again into Court, and the order directed the sum to be

invested and the income to be paid to the defendant during his

life and afterwards to the vicar of 0. and to be laid out by him

and the churchwardens yearly on Christmas Eve, in providing

fuel and clothing for such of the deserving poor, resident in 0.,

whether parishioners or not, but not receiving outdoor relief, as

miglit be agreed upon.
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Nash V. Morlcy (5 Beav. 177) (June, 1842, Lord Langdale,

M.E). Testator directed part of his estate to be laid out in the

funds, and continued :
" And that my executors hereafter named

and their heirs and assigns do receive the interest thereof half

yearly and divide it among poor pious persons, male and female,

old or infirm, as they see fit, not omitting large and sick families

if of good character "
:

Held, a good charitable trust ; and a scheme would be directed

if desired by the Attorney-General.

Bristow V. Bristoiv (5 Beav. 289) (June, 1842, Lord Lang-

dale). Bequest of Bank Post Bills, to be invested, " the interest Poor on

to be every year given for the relief of the poor on my little
*^^° ^^^°^*"

estate in Suffolk."

The testatrix originally had two farms in Suffolk. They were

settled on her marriage to the use that she should receive a rent-

charge of £300 a year for life, and subject thereto on her

husband in fee. He sold them subject to the rent-charge

:

Held, a good gift for the relief of the poor on the two farms.

Reeve v. A.-G. (3 Hare, 191) (July, 1843, V.-C. Wigram).

Bequest of £1000 in the funds " to the Society for Bettering

the Condition of the Poor " in trust to pay the dividends " for Fantastic

house-rent in sums not above £5 each to seven or more country
^^^^^'

labourers once only on producing a certificate from the clergy-

man or churchwardens of their honesty, sobriety, quietness and

industry and attendance at church, and their not possessing

money or land or goods to above £5, nor receiving parochial

relief" There was a similar bequest of £1000 to the Society for

the Encouragement of Female Servants, on a somewhat similar Refused by

trust for servants. Both societies refused to accept the gifts :
society.

Held, that the gifts were charitable, and would be carried out

]jy the Court by means of a scheme, and that the funds were not scheme.

liable to be applied as the Crown might direct.

Thompson v. Thompson (1 Coll. 392) (August, 1844, V.-C.

Knight-Bruce).

A testator gave some fantastic directions respecting a weekly

distribution of bread to twelve poor old persons residing in tlic

L 2
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Old parish of D., in Scotland, and afterwards substituted sixteen old
persons.

persons and added a yearly treat.

It was held that sixteen poor old persons were intended, and

that the gift would be good in England, and an inquiry was

directed as to Scotland, and as to the best means of carrying it

into effect.

In Lechmerc v. Cutler (24 L. J. K S. Ch. 647) (July, 1855) a

testator gave £1000 to the treasurer for the time being appointed

Public or to be appointed to an institution to be called the " Worcester

h' ki"™t
Lunatic Asylum," for the humane and charitable purposes of

entitled to that institution, adding that in case no such asylum should be

kLacT '

^ l^uilt within seven years from the death of his wife, he gave the

£1000 and its interest to the Worcester Infirmary. Within the

period named an asylum, called the Worcester County and City

Pauper Lunatic Asylum, was built for pauper lunatics, under

statutory authority, whereby the cost of it was charged on the

rates.

Wood, V.-C, held that the asylum was not entitled to the

legacy, observing that if he gave the legacy to the asylum the

benefit would fall on the ratepayers, and that would not answer

the testator's intention.

Russell v. Kellett (3 Sm. & Gifif. 264) (Dec. 1855, V.-C.

Stuart). Testatrix gave her real estate to be sold, and gave the

proceeds thereof and her personal estate to her executors on

trust to pay her debts, expenses, and legacies. She then gave

fifty-six pecuniary legacies and continued :
" To such poor

widows or credible, industrious, unmarried women, upwards of

forty years of age, residing in the town and hamlet of U., and in

the several parishes of V., P., and D., and having no relief from

those places respectively, the sum of £5 each. To poor, credible

industrious persons residing in the said town and hamlet of U.,

A., v., P., K., 0., and M., with two children or upwards, or above

fifty years of age, maimed, or otherwise unable to gain a living,

and whose income shall not exceed £5, 1 give the sum of £2 10s.

each. To the poor people residing in the town and hamlet of U.,

and in the parishes of D., P., and V., the sum of £20, to be paid
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and divided in such manner as my trustees think proper." The
testatrix directed any overplus of her estate " to be paid and

divided to and among all the said legatees in proportion to their

respective legacies."

Held, that the legacies here set out were charitable ; that they Appiica-

failed in the proportion of the realty and impure personalty to immediate

the pure personalty ; that a share of the overplus was given to charitable

them, not as individuals but charitable purposes, under wliich

only such of the original objects as were living at the time of

the distribution of the overplus could claim a benefit in respect

of the first two gifts, the poor at the time of the distribution to

take a share under the tliird gift.

Thompson v. Corly (27 Beav. 649) (Feb. 1860, Sir J. Komilly,

M.E.). Testatrix, after disposing of £1000 out of £1600 Consols,

continued :
" And I give the interest of the remaining six hun-

dred of the aforesaid sixteen hundred pounds to be divided

equally twice in the year between twenty aged widows and

spinsters of the parish of Peterborough "
:

Held, a good charity, on the authority of A.-G. v. Comber Aged.

(2 Si. & St. 92), and scmlle, the word " aged " would create a

charity.

These cases appear to negative the opinion that the word
" aged " will not create a charity (see Duke, 125, cited in A.-G. v.

HaherdasJiers' Co. (1 My. &. K. 428)).

Re Sclcfordes Charity (4 L. T. (N.S.) 321) (May, 1861, V.-C.

Wood).

In settling a scheme of a charity, the Vice-Chancellor specified Paupers

that no person actually receiving parochial relief should be

admitted to the almshouses of the charity.

BriLce V. The Preshytery ofDeer (L. E. 1 H. L. (Sc.) 9G) (March,

1867, LL. Chelmsford, Cranworth, Westbury, and Colonsay).

Testator said :
" The whole of the balance of my property I

leave to poor of tliis presbytery, to be divided—I mean the Toor Pro-

interest—by the sessions of the several churches, but to be paid
*^**''"'^*-

to all Christians except Roman Catholics."

The next of kin contended this was void for uncertainty.
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Held, a good charitable gift, defining the objects, the subject,

and the administrators.

In Browne v. King (L. 11. Ir. xvii. 448) (August, 1885) there

was a trust, duly constituted according to the laws of Ireland, for

the payment of the rent of certain land to such Eoman Catholic

Children of clergyman as should for the time being, according to the rules

estate, not of the lioman Catholic Church, be entrusted with the spiritual

a charity, ^arc and superintendence of the Eoman Catholic inhabitants of

the parish of E. for the purpose of having the rents applied by

the said clergyman for the benefit of the children under the

age of twelve years of the tenantry of M. B., the settlor, in

such manner as to the said clergyman should appear most

advisable.

This was held void as not being charitable. The Master of the

Eolls said :
" There is nothing to guide me in deciding that the

gift is for children of poor persons or persons in great need. The

law imposes on parents the duty of supporting their children,

and there is nothing to satisfy me that the tenantry of M. B. are

not able to fulfil that obligation."

We may observe that in modern times the Court has accepted

the conclusion that the distribution of money to poor persons

is not a desirable form of charity, and when the mode of applica-

tion is in the province of the Court, it prefers some other method

of benefiting the poor. See the cases of A.-G. v. Marchant

(L. E. 3 Eq. 424) and In re Campden Charities (18 Ch. D. 310).
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CHAPTER XIII.

Of Gifts for Poor Eelations.

The cases on gifts to poor relations cannot all be reconciled, and Summary

if any general rules are to be deduced from them, it is necessary

to regard some of them as bad law. The rules, however, which

accord with the bulk of the cases will be found to be the

following :

—

(1.) An immediate gift to the poor relations or kindred of the immediate

testator, or of any one else, whether made directly, or entrusted ^^^^'

to the discretion of the executors or any other person or persons,

is a private gift and not a charity {Griffith v. Jones (1686)

(2 Eep. in Ch. 179) ; Anon. (1716) (1 P. Wms. 327) ; Goff v.

Wehh (1602) (Tothill, 30)).

(2.) Under such a gift made directly the objects are limited Limits of

to the class who would take as next of kin under an intestacy

of the testator or other person named, and further limited to

such of these objects as are poor, unless there are expressions in

the will extending the class {Anon. (1716) (1 P. Wms. 372)

;

Edge v. Salishtry (1749) (Amb. 70) ; Brunsden v. Woolredge

(1765) (Amb. 506) ; Cruwys v. Colman (1804) (9 Ves. 319)).

But if there is only one statutory next of kin, that one takes

the whole {Widmore v. Woodroffe (1766) (Amb. 636)).

(3.) If the will contains expressions extending the class, as,

for instance, if the testator names A. and B. and his other poor

relations, then the class includes both the statutory next of kin,

and all within the same degree as A. and B. ; the class being

limited as the smallest which will include all the objects of the

testator's bounty {Carr v. Bedford (1679) (2 liep. in Ch. 77)

;

Grijfith v. Jones (1686) (2 Kep. in Ch. 179)) ; but thi; words
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" friends and relations " mean merely relations (Gmver v. Main-

waring (1750) (2 Ves. Sen. 87, 110) ; Re Caplin's Will (1865)

(34 L. J. Ch. 578)).

(4.) If, under a gift for the benefit of poor relations at the

discretion of some trustee or trustees, the trustees die without

exercising the discretion, or decline to exercise it, the Court will

exercise it and will direct an inquiry with that object (A.-G. v.

Doj/Icy (1735) (7 Ves. 58, n.) ; A.-G. v. Bmhiall (1741) (2

Atk. 328)).

(5.) A perpetual gift for the benefit of poor relations of the

testator or any other person, is treated as a charity for the poor

in general [A.-G. v. Sidney Sussex CoUer/e (1869) (L. 11. 4 Ch.

722^) ; A.-G. V. Duhe of Northumberland (1877) (7 Ch. D. 745)),

with a preference for persons related to the testator, or the

person so named, as the case may be (Isaac v. Defricz (1753)

(Amb. 595); White y. White (1802) (7 Ves. 423); Mackintosh

V. Toionsend (1809) (16 Ves. 331) ; A.-G. v. Price (1810) (17

Ves. 371) ; Hall v. A.-G. (1829) (2 Jarm. 3rd ed. 114) ; Bernal

V. Bernal (1838) (3 My. & Cr. 559) ; Browne v. Whalley (1866)

(W. N. 386) ; Gillam v. Taylor (1873) (L. E. 16 Eq. 581)).

(6.) Under a gift for relations or kindred, whether with or

without the word " poor," entrusted to the discretion of some

trustee or trustees, a fine distinction is drawn as to whether an

appointment may be made to a person outside of the limit of the

statutory next of kin, to the effect that when the donee has a

power of distribution, such an appointment is good ; but when

he has only a power of selection, it is not good. But it is clearly

settled that only the statutoiy next of kin can take in default

of appointment {A.-G. v. Doylcy (1735) (7 Ves. 58, n.) over-

ruled; Gowcr w.Mainwariny (1750) (2 Ves. Sen. 87, 110); Cole

V. Wade (1806) (16 Ves. 27)), or under the decree of the Court

{Re Caplins Will (1865) (34 L. J. Ch. 578)).

(7.) As to wl\at words give a power of distribution, and

what give a power of selection merely, the decisions are really

conflicting {Bdge v. Salisbury (1749) (Amb. 70); Brunsden v.

Woolredgc (1765) (Amb. 506) ; McOion v. Savage (1802) (1 Sch.
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& Lef. Ill) ; Pope v. }Vhitcomhe (1810) (3 Mer. 689) ; Forbes v.

Ball (1817) (3 Mer. 437) ; Grant v. Lynam (1828) (4 Riiss.

292)).

(8.) In all the aforesaid cases in which the property goes to Who take,

the statutory next of kin absolutely, they take as joint tenants,

and, of course, equally. The statute is held to define the per-

sons, but not the shares in which they are to take.

(9.) Wlien the property is given to one for life, and then to

the testator's relations as the tenant for life may appoint, the

persons who take in default of appointment are those who would

be the statutory next of kin at the death of the tenant for life

{Finch V. Hollingsworth (1855) (25 L. J. Ch. 55)).

(10.) The words " next of kin," unqualified by any reference

to the Statutes of Distribution, mean next of kin according to

natural degrees, reckoning one degree for each step upward and

one for each step downward in the pedigree. Such next of kin

also take as joint tenants unless otherwise directed. But if

there is a reference to the statutes, then statutory next of kin

are meant {Withy v. Mangles (1841) (4 Beav. 358) (10 CI.

& Fin. 215)).

The following is a digest, in chronological order, of the prin- Digest of

cipal cases relating to this branch of our subject :

—

Goff V. Wcbh (Totliill, 30) (44 Eliz. 1601-2). A testator immediate

bequeathed a sum of money to be distributed to twenty of the
^'

poorest of his kindred, and it was held good, though it did not

appear that he had any poor kindred.

Carr v. Bedford (2 Hep. in Ch. 77) (30 Car. 2, 64) (1679).

Testator gave residue of his personal estate to and amongst his

kindred, according to their most need, to be distributed amongst Kindred

them by Ins executors, saving such legacies as he should by his
y^'^^"'i'"g

will or any codicil further dispose of; and afterwards, by a

codicil, he gave other legacies and desired that a care and

regard should be had to J. V>. J. B. was a son of a sister of

the testator, apparently still living

:

IlrJd, that brothers and sisters of the testator, and the children

of brotliers and sisters, were denoted by the word " kindred ;"
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and that the executor ought to consider those that had most

need, and give to J. B. a considerable sliare.

N.B. This decision is based on the analogy of the Statutes of

Distribution, and apparently the children of living brothers and

sisters were let in because one of them was mentioned.

Griffith & Others v. Jones (2 Eep. in Ch. 179) (2 Jac. 2, 353)

(1686), reversing Trevor, M.E. (2 Freem. 96)).

Testator gave legacies to his brother and all his nephews and

nieces, and the overplus of his estate he obliged his executors

should pay and distribute amongst his brothers' and sisters'

children and grandchildren, and the rest of his poor kindred,

according to his executors' discretions. The plaintiffs included

the testator's brother and all Ms brothers' and sisters' children,

and grandchildren, and claimed that no one else could be let in

under the word " kindred "
:

Held, that the surplus of the said estate should be distributed

to and amongst the testator's brothers' and sisters' children and

grandchildren ; and as to the rest of the poor kindred, according

to the Act of Parliament for distributing intestates' estates, and

no further ; and to be distributed in such shares and proportions

as the executors in their discretions should think fit.

Anon. (1 P. Wms. 327) (Trinity Term, 1716, M.E.). It was

said by the Master of the Polls and admitted by Mr. Vernon

and others, to be settled, that where one devises the rest of his

Relations, personal estate to his realations, or to be divided among his

relations, without saying what relations, it shall go among all

such relations as are capable of taking within the Statutes of

Distribution ; else it would be uncertain ; for the relations may
be infinite.

Poor j>^t in the principal case the testator devised the surplus of
relations.

. ^ /-^ c
his personal estate to his poor relations ; and the Countess of

Winchelsea being a relation, as near as any, to the testator, she

was a party to the suit and claimed a share ; and it was decreed

she was entitled thereto, in regard the word [poor] was fre-

quently used as a term of endearment and compassion, rather

than to signify an indigent person ; as one speaking of one's
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father, often says, " my poor father," or of one's child, " my " Poor

"

1 •! T ,, word of en-
poor child. dearment.

" But " the reporter suggests that " this seems to have been a

strained interpretation in favour of the Earl and Countess of

Winchelsea, who had not an estate anyways proportionable to

their quality." (Tlie above is verbatim.)

It will be seen that this interpretation of the word " poor

"

has not been followed.

A.-G. V. Doyley (7 Ves. 58, n.) ; Doylcy v. A.-G. (4 Vin. Air.

285) (Dec. 1735, M.R.). Testator in 1714 left his estate on

trust for E. for life, and on her death and failure of her issue. Most

which happened, then the trustees were to dispose of his real
refatk.n°^

and personal estate to such of his relations of his mother's side

who were most deserving, and in such manner and proportions

as they should think fit, and to such charitable use as they

should tliink most proper and convenient. One trustee refused

to act.

Held, that the discretion devolved on the Court, and that one Class when

moiety of the net residue was divisible equally amongst the

testator's relations on his mother's side, within the degree of

third cousins, living both at death of E. and date of the decree :

the other moiety to go in charity by a scheme with a preference

for poor relations of the testator not sharing in the first

moiety.

Eventually £400 of the second moiety was given to eight poor

relations, £400 to the Westminster Infirmary, other sums to

other charities.

Apparently the judge considered that as there was a power,

the limit of the statutory next of kin might be exceeded ; but

that is inconsistent with the other cases. Forty-two relations

were let in.

A.-G. V. Bucknall (2 Atk. 328) (June, 1741, L. C. Hardwicke).

A Mr. Ward gave £4600 South Sea bonds to one Biscop, who
left a letter saying that it was given to him to assist Ward's

l)Oor relations.

On an information it was decreed that it was a -jift of tlic

fixed.
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principal and interest for the benefit of Ward's poor relations,

and an inquiry was directed as to the objects of the charity.

This is cited in Amb. 71, n. as A-.G. v. Buckland, where it is

said that the Master was to certify what poor relations of Ward
were living at the time of his death, and which of his relations

then living had since become poor.

Edge v. Salisbury (Amb. 70), and Goodingc v. Goodingc

(1 Ves. Sr. 230, and Belt's Snpp. 128) (Apr. 1749, L. C. Hard-

wicke). Testator directed his executors to pay £2000 " to and

Nearest amougst such of my nearest relations of the family of Edge as
re ations. ^^ executors shall think the greatest objects of charity in such

manner and in such proportions as my executors and the sur-

vivors and survivor of them shall think fit ; and I do hereby

desire that my executors would take the advice and direction of

my said sister Salisbury in the distribution thereof."

Parol evidence admitted to shew that the testator called his

first cousins his relations :

Held, that only next of kin according to the statute could

take ; the parol evidence being insulhcient to bring in first

cousins, they not being amongst the nearest relations. First

bill dismissed. In second suit declaration made that the fund

was divisible among the testator's statutory next of kin of the

family of Edge as the executors with the advice Mrs. Salisbury

should determine, but Mrs. Salisbury herself was held excluded

from taking any part.

Note.—"Nearest relations" generally excludes nephews and

nieces when there are brothers and sisters, but this point was

not taken in this case (Jarman, 3rd ed. ii. 110).

Gowcr V. Mainwaring (2 Ves. Sen. 87, 110) (Dec. 1750, L. C.

Hardwicke). J. executed a deed by which trustees were to give

Friends aud the rcsiduc of his real and personal estate among his friends and
relations,

relations, where they should see most necessity, and as they

should think most equitable and just. He had a son, two

daughters, and a wife. Two of the trustees died, and the third

refused to act. One of the daughters got him to make a will

giving her husband £800, apparently, which devolved on lier.
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The other died before judgment, and possibly before the testator,

leaving a son.

It was held that the residue after paying the £800 was

divisible between J.'s son and the son of J.'s deceased daughter

according to their necessities and circumstances, as to which an

inquiry was directed. Friends was held to mean relations.

Imac V. Dc Fricz (Amb. 595, Eeg. Book A) (1753) (17 Ves.

373, n.). Testator in 1725 bequeathed to G. an annuity of £50 Perpetual

during her life, and after her death he gave it to his wife's ^' *'

poorest relations, to be distributed and paid to them and such of

them proportionately share and share alike at the discretion of

his executors. He gave another annuity of £10 similarly. He
further gave the interest of his stock to his wife ; and after her

death one half year's interest to one poor relation of his own,

either male or female, for a portion in the way of marriage, and

putting him or her out in the world ; and the other moiety in

the same manner to one poor relation of his wife ; the direct

management thereof to be left to the discretion of his executors
;

and if liis own and his wife's relations should be extinct, then

he made a gift over :

Held, that the disposition should be established as a charity,

and directions given to prepare a scheme, and inquiries directed

to ascertain the poor relations of the testator.and his wife.

Spencer v. Warden of All Souls Coll., Oxford (Feb. 1762) ;

Wilmot's Cases (163). This was an appeal to the Arclibishop of Founder's

Canterbury as visitor of All Souls, He held, on the advice of
'^'""

Mr. Justice Wilmot, that the statutes of the college gave the

kindred of the founder a right to the fellowships in preference

to strangers in blood : such a statute being perfectly legal.

Brunsden v. Woolrcdge (Amb. 506) (June, 1765, Sir T. Sewell,

M.li.). Benjamin Burgess, being entitled to £500 charged upon immediate

an estate, directed by will that, after the death of his brothers g'^*-

W. and I. without issue, which happened, it should be equally

distributed amongst his mother's poor relations.

William Burgess gave personal and real estate to VV. to sell,

pay debts, and pay the surplus money to such of his mother's
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poor relations as W., his heirs, executors and administrators for

the time being should think objects of charity, and in such pro-

portions he and they should think fit, and he made W. his

executor

:

Held, relations meant such as would take under the Statutes

of Distribution, and the gift was " such of my mother's relations

as are poor and proper objects." Inquire who are such, and

divide the £500 amongst them, and let W. fix tlie division of

the surplus of William's estate amongst them. Therefore, it

was held to be a good private gift.

Widmorc V. Woodroffe (Amb. 636) (Dec. 1766, L. C).
Sole next Tcstator left one-third of his residue to be distributed amongst

the most necessitous of his relations by the father and mother's

side.

He left a niece his sole next of kin on both sides :

Held, that she was entitled to the whole.

Bennett v. Honywood (Amb. 708) (June, 1772, Lord Apsley, C).

Testator gave £20,000 to his executors on trust to distribute

amongst such of his relations by consanguinity who should not

appear to his executors to be worth more than £2000 a piece,

and wlio within two years after his death should apply, or being

minors be applied for ; such distribution not to be restrained to

any degree of his kindred.

M. applied, £47 was appointed to her ; she died

:

Class when Held, her administrator was entitled to it.

H. applied and died. Her administrator's name was by con-

sent inserted in the lists of objects.

C. was conceived, but not born at the testator's death

:

Held, not entitled to be placed in the list ; but it may be

doubted whether this is now law.

Campbell v. The Earl of Radnor (1 Bro. C. C. 271) (1783,

Lords Commissioners) will be found cited below on the subject

of foreign charities.

Blandford v. Thackerell (2 Ves. Jnn. 238) (July, 1793, L. C.

Loughborough). Testator gave real and personal estate in trust

that a commodious and proper liouse should be taken on lease

fixed.
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at such yearly rent as should be agreed on or otherwise as the

trustees shall think fit as a school ; and that the children and

grandchildren of some relations should be placed there from the

age of seven to fourteen, then to be put out apprentices ; also

that such other children as the trustees should think fit should

be placed at the same school ; and he gave directions as to an Severable

inscription and visitation : this trust is void under the Mortmain ^* '

Act as to the general trust of a permanent charity, but good as

to the disposition for the relations to the extent of the children

and grandchildren born in proper time of such of the persons

specified as were in being at the testator's death ; and while the

school is kept open for them other children may be educated

there.

Mahon v. Savage (1 Sch. & Lef. Ill) (Feb. 1802, Lord Eedes-

dale, C). Testator bequeathed to his executor £1000 " to be

distributed amongst his poor relations or such other objects of

charity as should be mentioned in his private instructions to his

executors." He left no instructions. One of the next of kin cjasg when

was poor at the testator's death, but had become rich before the fi^^d.

date of a decree inquiring who were the poor relations of the

testator

:

Keld, he was properly excluded.

One who was poor died in the interval

:

Held, that his representatives were properly excluded on the

construction of the bequest

:

Meld, that the executor had a power of distribution amongst Power of

the testator's poor relations and was not confined to his next ^^^*^'''^"-

of kin.

White V. White (7 Ves. 423) (Aug. 1802, Sir W. Grant, M.E.).

Testatrix by will be({ueatlied a personal fund of about £oOOO

stock for the purpose of putting out " our poor relations

"

apprentices. Afterwards by a codicil she confined it to two

families

:

Held, as follows :
" Are not such cases supported as charities ? I'eriietuul

Tliere was a case of this kind, Mocatto v. Lonsada, lately before
^'"''*'

me, where a great innuljcr of Jews were tlic oliject. I may
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execute it as far as I can. I do not know why those who are

ready may not be put out apprentices."

The decree directed such of the objects as were ready, to be

put out apprentices, and the fund to be laid out from time to

time, with liberty to apply.

Cniwys V. Golman (9 Ves. 319) (Feb. 1804, Sir W. Grant,

M.R.). Bequest to sister for life, adding, " And it is my absolute

desire that my sister B., whom I have made my only executrix,

bequeath at her own death to those of her own family what she

has in her own power to dispose of that was mine, provided they

behave well to her with decency and affection."

The sister by will left this property unbequeathed

:

Held, a trust for the next of kin of B.

Cole V. Wade (16 Ves. 27) (Aug. 1806, M.R). Gift of residue

of real and personal estate to such of testator's relations and

kindred in such proportions, manner, and form as his executors

should think proper ; recommending and advising them to give

the greatest share and proportion thereof unto such person and

persons who in their opinion and judgment should appear to

them to be his nearest relations and the most deserving.

The executors died without exercising their power

:

Held, that it is now settled, that whatever latitude might be

taken by a party having a discretionary power, the Court exe-

cuting such a trust is confined to the next of kin within the

Statute of Distributions.

It was further held on appeal in this case, reported by the

name of Walter v. Maunde (19 Ves. 423) (July, 1815, L. C),

that the next of kin took the testator's real estate as real or

personal, according to the state it was in at the death of the sur-

viving executor ; and the costs were apportioned according to

the values of the real and personal estate.

Mackintosh v. Townsciul (16 Ves. 331) (June, 1809, L. C.

Eldon). A gift of £10,000, to be invested and the income

applied in Scotland for the education of boys to be selected from

the descendants of certain families, was assumed to be a good

charity.
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Pope V. JVhitcomhe (3 Mer. 689) (July, 1810, Sir W. Grant,

M.K.). Testator gave the residue of his estate to his wife for Power of

life, and after her death, in the events which happened, he gave

some legacies, and directed her to dispose of the residue amongst

his relations in such manner as she should think fit.

The wife appointed to some persons who were related to the

testator, but not of his next of kin :

Held, that the appointment was bad, and that the fund went

to the person who would have been the next of kin of the

testator at the time of his wife's death.

Note.—The report of this case in Merivale is inaccurate,

but the correct decree is mentioned in Finch v. Hollingstvorth

(25 L. J. Ch. 55), and is set out in Sugden on Powers (Appx.

8th ed. p. 953).

A.-G. V. Price (17 Ves. 371) (Nov. 1810, Sir W. Grant, M.E.).

Testator, in 1581, devised land to his wife for 40 years if she

should so long live, and after her death to E. J. and his heirs,

adding, "And also that he, the said E. J., shall at what time Perpetual

soever the possession of the same premises shall fall and come f^"^''
^*'^'

^
_ _ _

^ kinsmeu.

to him ]jy virtue of this my will, that yearly from thenceforth

he, the said E. J., and his heirs shall for ever divide and dis-

tribute, according to his and their discretion, amongst my poor

kinsmen and kinswomen, and amongst their offspring and issue

which shall dwell within the county of Brecon, the sum of £20
by the year, without fraud and collusion."

The will proceeded to direct that E. J. and his heirs should

pay out of the same land every year for ever, to the use of the

poor of tlie parish of St. George, Southwark, £5 4s. quarterly,

with directions for the distribution :

Held, as follows :

—
" Tliis seems to me to be in the nature of

a charitable bequest, particulnrly upon tlie case of Isaac v. iJe

Friez (Amb. 595), which is lj(jth im])erfectly and erroneously

reported. This seems to be just as much in the nature of a

cliaritaljle bequest as that. It is to have perpetual C(jntinuaiice

in favour of a particular description of poor; and is not like an
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immediate bequest of a sum to be distributed among poor re-

lations." (Observe the date of the will.)

IFaltcrs v. Mrmndc (19 Ves. 423) (July 8, 1815, L. C). See

Cole V. Wade (supra).

Forbes V. Ball (3 Mer. 437) (Aug. 1817, Sir W. Grant, M.E.).

Will :
" I give to my wife A. the sum of £500 ; and it is my

will and desire that my said wife may dispose of the same

amongst her relations as she by will may think proper." The

wife was the sole executrix. She, by will, left £500 to her

sister and P. on trust to pay the dividends to her sister for life,

and divide the principal after the sister's death among the

sister's children equally.

This was held to be a good appointment, but it was not

argued that the sister's children were not objects of the power.

Grant v. Lynam (4 Euss. 292) (March, 1828, Sir J. Leach,

M.It.). Testator gave a house to his wife for life, with power

for her to give it on her death " to any one of my ovm family she

may think proper."

She gave it by will to one related to him, but not of his next

of kin

:

Held, good, apparently on the ground that a donee of such a

power might always go beyond the limit of the statutory next

of kin,

Ecdl V. A.-G. (2 Jarm. 114, 3rd ed.) (July, 1829, M.E.).

In a subsequent case, Sir J. Leach, M.K., held that a devise

of real estates to trustees, " in trust to pay the rents to such of

my poor relations as my trustees shall think most deserving,"

was a charitable trust, and consequently was void as a gift of

an interest in land.

Bcrnal v. Bernal (3 My. & Cr. 559) (Feb. 1838, L. C. Cotten-

liam). The testator, a Jew, who died at Amsterdam, and was

held to have had his domicil there, made a will in Spanish,

whereby he gave personalty in England to be accumulated, and

according to a questionable translation which was admitted to

probate, he proceeded :
" Except that it should happen to appear

to my executors that any of the relations hereinafter named
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should be reduced to want, in which case all the dividends or

interest shall be applied to those in necessity wliich are " (five

men and three women) " ii" they or their children shall come to

want, and in like manner the male children of the above-named

men, also included in this clause : Leah, Eachel, and Esther, of

Jacob Bernal, my brother, and their children, whom God prosper,

that they may not come to want."

This was treated as a charity for the males of the families

mentioned, and eventually a question arose whether male de-

scendants of males alone were entitled, or male descendants of

females also, when all claimed through the live men above men-

tioned. And it was

Held, that male descendants of males alone were entitled.

The Master reported that all the claimants professed Judaism,

and were poor.

Lilcij V. Hay (1 Hare, 580) (June, 1842, V.-C. Wigrani).

Testator devised real estate to the vicar and churchwardens of Devise.

K. and their successors, and certain other trustees, their heirs

and assigns, upon trust to receive the rents, and make thereout

certain annual payments, and to " apply the remainder, if any,

in manner and form following : that is to say, on every 1st of

December or St. Thomas's Day, to distribute amongst certain

families according to their circumstances, as in the opinion of

the said trustees they may need such assistance, whose names

are hereinafter mentioned, viz." (he then named twenty-four

persons)

:

Held, a good beneficial devise during the lives of the persons Severable

mentioned at any rate, and, semble, good altogether as a trust for
^'

such of them as the trustees should appoint, and in default

equally in fee.

Only Baker v. Sutton (1 Keen, 224) ; Leake v. liohinso/i

(2 Mer. 389) ; Tbbctson v. Ihhetson (10 Sim. 515) ; Wri^/ht v.

Aikyyis (17 Ves. 2G1) ; L'rown v. Hiyt/s (8 Ves. 573); and

L'a/ikes v. Le Despencer (10 Sim. 589), cited.

It appears to be impossible to reconcile this decision with the

lailk of the uuLhoritics.

M 2
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Finch V, Hollingsworth (25 L. J. Ch. 55) (July, 1855, Romilly,

M.E.). Testator gave the residue of his estate to his wife for

Future life, and after her death he directed that one moiety should be
i:,posi ion.

(3Qj-^ygyg(j Q^^ delivered over to his own relations in such parts,

shares, and proportions as his wife in and by her last will and

testament in writing, or any codicil thereto, should order, direct,

or appoint.

He left two brothers, his next of kin, who both died before

his widow. She by will directed the moiety to be divided in

certain shares among the next of kin of the testator living at

her death

:

Held, a good appointment. The report of Pope v. IVliitcomhe

(3 Mer. 689) corrected.

Re Caplin's Will (34 L. J. Ch. 578) (Apr. 1865, V.-C.

Kindersley). Bequest on trust for wife for life and then " to

Relations such and SO many of the relations or friends of liis said wife as
or friends.

i i t i -n • ?> mi • n i -ti • •

she should by will appomt. Ihe wiie made a will contammg a

residuary bequest, but not referring to this power

:

Held, a special power and not exercised by a residuary

bequest ; and that there was a trust in default of appointment

for the wife's statutory next of kin.

Note, in Goivcr v. Maiimvaring {2 Ves. Sen. 87, 110), " friends

and relations " was held to mean no more than " relations " (see

above).

Browne v. Whallcy (W. N. 1866, 386) (Dec, Eomilly, M.E.).

Testator died in 1723, bequeathing £70 per annum for ever, to

be distributed among his relations who might happen to be in

Applica- want or fall into decay. A scheme was settled some forty years

smai'i'fund
^ftcrwards, and in 1760 the £70 was ordered to be paid equally

between three persons. As each recipient died, his or her nearest

relatives presented a petition asking to stand in the j)lace of the

deceased, and such orders had been made %vithout serving the

petition on anybody. Two annuitants had lately died, and a

petition was presented by seven infant children and one adult

child of one of them and the sole grandchild of the other,

supported by evidence of their poverty.
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The Attorney-General suggested some inquiry as to who were

the most proper objects of the charity.

The Master of the Eolls thought the expense of an inquiry

too great to incur in such a case, as not likely to produce any
corresponding benefit, and said it was best to continue to give

the fund to the relatives of the last takers. He therefore

granted the petition, excluding, however, the adult petitioner as

being able to earn his own living.

A.-G. V. Sidney Sussex College (L. E. 4 Ch. 722) (March, 1869,

L. C. Hatherley). Testator in 1641 gave land to Sidney Sussex

College, and Trinity College, Oxford, " for the only use, education Devise to

in piety, and learning of four of the descendants of my brothers
*^° ^^^'

and sisters, and three of the descendants of the brother and

sister of my first wife, and three of the descendants of the

brothers and sisters of my second wife, or in default of such to

their next poor kindred for the first by the father's side, for the

second by the mother's side."

The colleges required persons claiming the benefit of this gift

to become members of them respectively, and if no claimants

appeared they carried the amounts to their general funds

:

Held, a proper application.

Gillam V. Taylor (L. R. 16 Eq. 581) (June, 1873, V.-C.

Wickens). Testator gave the residue of his real and personal Pd-petual

estate to trustees in trust to be invested in Government securities trust,

in their joint names, the interest of which shall from time to

time be given to such of the lineal descendants of Eichard

Wilson, my dearest mother's brother, as they may severally need,

and the said trustees of tlds fund shall make such provision as

will ensure a continuance of the said trust at their decease

:

Held, a charitable trust, and therefore void as to the realty

and impure personalty, l)ut good as to the pure personalty,

and a sclieme ordered to be (h'awn up.

A.-G. V. Dtike of Northumberland (7 Ch. D. 745) (Dec. 1877,

Sir G. Jessel, M.E.). Testator before Georgian Mortmain Act

said :
" I give and devise for tlic relief and use of the poorest of Ponrpst of

my kindred such as are not able to work for their living vide- '^'"'•"'i-
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licet, sick, aged, and impotent persons, and .siicli as cannot

maintain their own charge the sum of £1000, whicli said sum of

£1000 my will and meaning is sliall be laid forth and bestowed

in the purchase of lands of inheritance of the value of three

score pounds per annum at the least, and the rents and profits

thereof to be paid yearly unto them and to be distributed

amongst them by my said executors and their heirs, and by the

Lord Mayor of London and the sheriffs for the time being as

most need shall be from time to time, and my will and meaning

is that in the bestowing and distributing of my estate and goods

to the poor charitable uses which is according to my intent and

desire those of my kindred which are poor, aged, impotent, or

any other way unable to help themselves shall be chiefly pre-

ferred and respected."

The income of the estate increased very much, and more than

700 persons claimed to be founder's kin, many being well and

rich

:

Held, a charitable trust for the poor, w^ith a preference for the

testator's poor kindred. Poorest must mean very poor. A trust

for the poorest of several wealthy people is not a charity.



( 167 )

CHAPTER XIV.

On Gifts for Schools, Learning and Humanitarian

Purposes.

Scliools.

Gifts for the foundation or maintenance of schools are good Schools of

charitable gifts, whether the school is intended to be a free
''"

school or a school for the education of sons of gentlemen : A.-G.

V. Earl of Lonsdale (1827) (1 Sim. 105). Some of the earlier

cases on this subject cannot be regarded as law now. Thus in

A.-G. V. Hcvjcr (1700) (2 Vern. 387) relief was refused on the

ground that a school, which was not a free school, was not a

charity. And in Porter's Case (1592) (1 Co. Eep. 16) a devise

was made on condition that the devisee should assure the lands

to the use of a school, and tlie devisee having failed to do so,

the testator's heir at law was held entitled to recover the land.

The word " condition " in such a context would now be held to

create a trust, which might be enforced by the Attorney-General

if the property were such as could be legally devoted to a

charitable purpose. (See the chapter on miscellaneous points.)

In A.-G. V. Lord Lonsdale (1 Sim. 105) (Jan. 25, 1827, V.-C.

Leach) the judge said :
" The institution of a school for the sons

of gentlemen is not, in popular language, a charity ; but, in tlic

view of the Statute of Elizaljoth, all schools for learning arc so

to Ije considered ; and on that ground no objection can be made

to the trusts of the deed of 1097."

Learniwj.

Gifts for the [)r()iii<)tiuii of learning liave been hi;ld to Ik;

charitable gifts, even when tlie subject encouraged was one nut
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Theoretical (lirectly bearing any fruits of practical utility. Thus in the
knowledge.

^^^^^ ^^^^^^ ^^ ^^ Stated, (1) the British Museum, (2) prizes for

essays on learned subjects, (3) chartered societies for promoting

special subjects, and (4) existing professorships in universities

and the establishment of new professorships of archaeology and

economic fish culture, have been held to be charitable objects.

In the case of The Trustees of the British Museum v. White

(2 Si. & Stu. 594) (July, 1826, V.-C. Leach) the British Museum
was held to be a charity, because it was established for public

purposes. This case will be found more fully stated in the

chapter on special exemptions from the Georgian Mortmain

Act.

Thompson v. Thompson (1 Coll. 381) (Aug. 6, 1844, V.-C.

Knight Bruce).

Bequest to Scotch trustees, with trusts declared of the income,

one being

—

" A sum not exceeding £40 a year is to be given in money

or medals for the best essays in statistics, politics, or Govern-

ment, criticism and moral philosophy, etc., with reference to

the doctrines maintained in my writings on those subjects."

A further testamentary paper mentioned that the prizes were

to be confined to Edinburgh in the first instance :

Held, valid according to the law of England, and an inquiry

directed as to Scotland.

Beaumont v. Olivcira (L. E. 6 Eq. 534) (July 20, 1868, V.-C.

Stuart, affirmed (4 Ch. 309) Jan. 21, 1869, L.JJ. Selwyn and

Giffard).

Testator gave to the treasurer for the time being of the Royal

Society the sum of £4000, and similar legacies to the Eoyal

Geographical Society, the Eoyal Humane Society, the Maryle-

bone School for Girls, and the Albert Orphan Asylum.

The Eoyal Geographical Society was incorporated with the

object defined to be "the improvement and diffusion of geo-

graphical knowledge."

The Eoyal Society was incorporated " for improving natural

knowledije "

:
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Held, that the purpose of both was the advancement of objects

of general public utility, and they were therefore both charities.

The other institutions were also held to be charities, the

contrary not being seriously argued.

Yates V. University College, London (L. E. 8 Ch. 454) (L.-C.

Selborne and L. J. Mellish, March 17, 1873, affirmed in H. L.

Feb. 16, 1875 (L. E. 7 H. L. 438)).

A bequest of pure personalty to University College, London,

on trust to pay the annual income thereof to the Professor

of Mineralogy and G-eology for the time being of that college

as an endowment of the said professorship; treated as

good.

Also a bequest of pure personalty to the same college to

found a new Professorship of Archteology, held good.

A.-G. V. Green (1789) (2 Bro. C. C. 492) is an authority on

the validity of a gift for establishing travelling fellowships, and

buying advowsons for a college at Oxford.

In A.-G. V. Margaret and Regius Professors in Camhridge

(1G82) (1 Ver. 54) a devise of £50 a year for a lecturer in

polemical or casuistical divinity, was treated as a good charitable

gift.

The Eoyal Society of London w\as regarded as a charitable

institution in Boyat Society of London and Thompson (1881)

(17 Ch. D. 407).

In A.-G. V. Hartley (1793) (4 Bro. C. C. 412) a gift for the

maintenance and education of boys at Christchurch Hospital, in

the study of mathematics, was held good.

In A.-G. V. Marcheint (1866) (L. E. 3 Eq. 424), a gift of £16
per annum to add books to the library of Trinity College,

Oxford, and £4 per annum to repair and adorn the library, were

recognised as good charitable dispositions.

In Bucldand v. Bennett (' Law Journal Notes,' 1887, p. 7)

(Chitty, J., Jan. 1887), a bequest for founding a professorship

of economic fish culture was held a charitable bequest.

On the other hand, in Thom'pson v. Shakespeare (Johns. 612
;

on app. 1 Do Ci. V. & J. 399) (Jan. 1860), a bequest for
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founding a museum at Sliakespcaro's liousc was held to be

a private purpose and not a charity. But this was because

the spot indicated was private property, and it was a trust

to create a perpetual institution on private property, which

could not be carried out. The case will be found more fully

stated in the chapter on Gifts to Religious Orders and Private

Societies.

Harmonic But a Sacred Harmonic Society established for the practice
"^ ^ ^

' of choral singing and performance of oratorios and similar works,

and supported by the subscriptions of the members and receipts

from the concerts, is not a charity {In re AUsop's estate, Gcll v.

Carver (W. K 1884, 196) (Nov. 1884, Chitty, J.)).

Trusts for j^ would Seem on principle that gifts, of which the sole
animals. .. . .,.

^ [• ^

object is to benefit animals, would be void, being neither for the

private benefit of anybody, nor the public benefit of everyl:)ody.

Thus a case is referred to in A.-G. v. Whonvood (1 Ves. Sen. 536)

in wliich a bequest to feed sparrows was held void. Neverthe-

less we find a case in which a trust for the sole benefit of horses

was carried out. This was

Mitford V. Reynolds (1 Phil. 185) (1841-2, L. C. Lyndhurst)

(S. C. 16 Sim. 105) (1848, V.-C. Shadwell). Testator disposed as

follows :
—

" Ninthly, I will, devise, give, and bequeath the re-

mainder of my property, of whatsoever kind and description,

and that may arise from the sale of my effects, after deducting

the annual amount that will be requisite to defray the keep of

my horses (which I will and direct be preserved as pensioners

and never under any plea or pretence to be used, rode, or driven

or applied to labour), to the Government of Bengal," &c., upon a

certain charitable trust.

The validity of the disposition as to the horses was not dis-

puted, and the ultimate order directing the proceeds of the estate

to be paid to the Governor-General of India, also made provision

for the maintenance of the horses, with liberty to the Governor-

General to apply in respect thereof from time to time as the

horses died (16 Sim. 120).

If this gift had been contested, it is difQcult to see how it
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could have been upheld, except as an authority to the executors

to apply the horses and the requisite amount of money in the

manner indicated.

Ho\Yever, frifts to benefit man through the medium of benefit- Trusts for

f 1

ing animals are good cliarities, and so are gifts to benefit man animals and

by improving the cultivation of vegetables ; and it seems that flowers.

animals kept for amusement stand in the same position, in this

respect, as animals kept for food or use, and flowers designed for

ornament in the same position as vegetables and fruits and

timber trees. We think that these results are borne out by the

two following cases :

—

Townlcy v. Bcdwcll (6 Ves. 194) (July, 1801, L. C). Testator,

after reciting that he trusted it would be a public benefit, de-

vised his freehold botanic garden at Stockwell, and all his real

and personal estate, subject only to certain charges, to seven

trustees with power to sell the same, upon trust to preserve for

ever his botanic garden at Stockwell, or some other garden to be

formed under his will to be called " Stockwell Botanic Garden,

founded by Benjamin Eobertson, Esq." ; the garden to be kept

up, improved, and extended in as ample a manner as the income

of his estate would admit ; and the plants to be moved on any

change of the garden to a new site. Will dated September 1,

1800:

Held, void, on the ground that the testator said that he trusted

it would be a public benefit. That is to say, his motive was

charitable, and he intended the garden to be so managed as to

l)enefit the public. The devise was therefore void under the

Georgian Mortmain Act.

University of London v. Yarrovj (1 De G. & J. 72) (April,

1857, Cranworth, C., and Knight-Bruce and Turner, L.JJ.,

affirming llomilly, M.E., Nov. 1856) (23 Beav. 159). Bequest

of pure personalty to the governors of the University of London
" for the founding, establishing, and upholding an institution

for investigating, studying, and, without charge, beyond imme-

diate expenses, endeavouring to cure maladies, distempers, and

injuries any quadrupeds or birds useful to man may 1k^ found
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subject to," within a mile of either Westminster, Sonthwark, or

Dublin, as might by the Chancellor, &c., of the university be

thought most expedient

:

Held, that the object was a good charity, and that the gift was

good as to Dublin in any case, as the Georgian Mortmain Act

does not extend to Ireland ; and, quccre, whether it necessarily

implied the acquisition of land.

The Lord Chancellor added :
" And as to animals which are

ordinarily kept for amusement, that an establishment which

could be effectual to cure diseases among them would be a good

charity, is a matter upon which I entertain no doubt whatever

;

nor do I entertain a doubt that it would be a good charity to

establish an institution for investigating and removing the causes

of the potato disease and of the vine disease, for it would tend

to the improvement of those vegetables ; and if any sound theory

were to arise from its investigations it would be a most beneficial

establishment for mankind in general."

We ought in this connection also to refer to the case of Tatham

V. Drummond (L, J. 34 Ch. 1), where a gift to the Society for

the Prevention of Cruelty to Animals, to establish slaughter-

houses remote from, dwelling-houses, and to protect the animals

from cruelty, was considered to be a charitable gift. And a

similar opinion was expressed in Marsh v. Means (3 Jur. N. S.

790) (1857), where a gift was made to an association having a

similar object, to aid the publication of a periodical ; but the

gift failed owing to the collapse of the association.

In Ohert v. Barrow (35 Ch. D. 472) (May, 1887, C. A.), the

opinion was expressed that a home for lost dogs was a charitable

institution, and that a society for the protection of animals liable

to vivisection was a society with a charitable object.

Before leaving this branch of our subject we ought to state

the case oi A.-G. v, Whorwood itself. We think the result of it

is as follows :—(1) A gift to a corporation established for the

promotion of learning to form part of its corporate property and

to be applied accordingly is good. (2) A gift to such a corpo-

ration as trustees for some specified charitable purpose or pur-
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poses is also good. But (3) a gift to such a corporation upon a Fantastic

special trust for the perpetual benefit of some member or mem- annexed to

bers of it is void as a perpetuity. The two first rules here laid S'^ *"

, • n 1 -n,i
college.

down are oi course subject to the provisions oi the rlantagenet

and Georgian Mortmain Acts, so far as the same apply. The

case then is as follows :

—

A.-G. V. Whorwood and Whorwood v. University College (dis-

cussed 1 Ves. Sen. 534) (Aug. 1750, decision of Lord Keeper

Henley, stated in note to Corhjn v. French, 4l Ves. 434). Tes-

tator devised the remainder of his real and personal estate to

University College, Oxford ; and by a codicil annexed particular

regulations, that is to say, that if there be a senior fellow of the

college, who must be a divine of the age of forty, in all respects

of good repute, he shall be the possessor of all his estate and

furniture of his house at Denton to keep it in repair ; not to fell

timber without the consent of the college ; to live in his house

hospitably ; and sometimes give entertainment to the poor ; to

distribute cordials and drugs to them, when needful ; to give

to them some books and pamphlets of good morals and piety

;

and to give an annual entertainment to the fellows ; if he

prove dissolute, then the election to be void, and another

proceeded to.

An inquiry directed, whether the college had power to take

in mortmain, and whether these regulations were consistent

witli the college statutes : per Lord Hardwicke. Apparently

one or both of these inquiries were answered in the negative

;

and eventually the next of kin filed a supplemental bill, and we
are told (4 Ves. 434) that Lord Keeper Henley held tliat the

disposition of the personal estate, so far as it was intended for

a cliaritable purpose, was void ; and under that decree the next

of kin oljtained a transfer of all the funds. The will and codicil

were apparently prior to the Georgian Mortmain Act.

We may here mention that in A.-G. v. Barham (1835) (4 L. J. Trusts for

K S. Ch. 128), a perpetual trust for giving a dinner to the liouse-
f''^^,'^^^'^''^

liolders and married people of a town, and a supper to the young

jiiople, was ap])arently treated as cliaritabL;, l^ut tliese trusts
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seem to have escaped observation amongst other really charitable

trusts.

To this we may add, that gifts for the support or establish-

ment of hospitals are charitable gifts. We shall see, in the

chapter on Special Exemptions from the Georgian Mortmain

Act, that the legislature has granted to many hospitals the right

to acquire a considerable amount of land by devise.

Lifeboat. Also a gift to establish a lifeboat has been held to be a

charity {Johnston v. Swann) (1818) (3 Mad. 457).

And so has a gift to the Eoyal National Lifeboat Institution

{LciD'is V. Boctefmr) (W. N. 1878, 21 ; 1879, 11), and a gift to

them on condition of their making and keeping in repair two

tubular lifeboats, of a pattern named, to be stationed at D, and

P. (In re Bichanlson, Shuldham v. Royal National Lifeboat

Institution) (1887) (35 W. E. 710).

And a gift to assist emigrants in emigrating, and to provide

comforts for them during the voyage {Barclay v. Mashdyne

(1858) (4 Jur. K S. 1294)).
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CHAPTER XV.

On Dikections to publish Books, and Political Gifts.

We may well discuss here the effect of a direction by a testator Directions

that certain manuscripts should be published, or that a certain ^° publish,

sum of money should be laid out in such a publication. It

would seem to be necessary first of all to consider whether the

contents of the manuscripts were such that their publication

would be a charitable act—that is to say, a benefit to the

public. If it were so, the trust would be charitable, and would

be enforceable at the instance of the Attorney-General. But, if

the intended publication could not be considered charitable, the

trust would appear to stand upon the same ground as a trust to

erect a monument to a testator. It might operate as an autho-

rity to the executor to lay out so much money in that way if he

thought fit ; and, if the executor failed to exercise such authority,

it could only operate as a direction to the residuary legatee, or

other person taking the property, respecting the mode in which

he should enjoy it : and all such directions are void (compare

A.-G. V. Haherdashers' Co. (1 My. & K. 420) and A.-G. v. Catts

Hall (Jac. 381)).

Even in the case of a charitable work, difficulties might occur

in carrying out the direction, unless the testator clearly specified

the mode of disposing of the printed copies, and the destination

of any return of money brought in by them.

Some light is thrown on the legal effect of directions to

publish manuscripts by tlie case of Thompson v. Thompson

(1 Coll. 381) (Aug. 6, 1844, V.-C. Knight-Bruce), which is

stated in the chapter on Indefinite Gifts, where there was a

perpetual gift of the residue of a moiety of the income of the
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testator's estate, as follows :

—
" The remainder of the said half,

if any, shall be given in occasional sums to deserving literary

men, or to meet expenses connected with my manuscript

works."

The provision made by the testator respecting the produce of

his manuscript works, devoted a portion of them to the benefit

of members of his family. The trustees named by the testator

declined to act. It was held that this gift failed altogether, and

the property comprised in it was undisposed of.

In Marsh v. Means (3 Jur. N. S. 790) (1857) a testator left a

sum of money to an association to aid a periodical of which the

object was charitable. The gift failed because both periodical

and association expired before the testator ; but the Vice-Chan-

cellor (Wood) considered that, if they had continued, the bequest

would have been a good charitable gift.

In Tlwrnton v. Howe (1862) (31 Beav. 14), a trust for the

publication of the works of Joanna Southcote was considered to

be a charity. And
In De TJiemmines v. De Bonneval (1828) (5 Euss. 288), a trust

to publish a book was held void on account of the political

nature of its contents. These two cases will be found stated in

the chapter on Keligious Cases.

In Tyrrell v. JVliinfidd (W. K 1877, 99) a testator gave to

trustees a manuscript work called ' The Etliics of the Future,'

and the copyright thereof on trust to publish it, or by publica-

tion and compiling to disseminate the chief views expressed in

it, and he gave them £2000 to be employed for that purpose at

their discretion. The report merely states that it was held that

no legacy duty was payable on the £2000 ; but the Crown is not

stated to have been represented, so that the decision must have

been that the legacy duty was payable out of the residue.

On Political Gifts.

It is a common practice for a number of individuals amongst

us to form an association for the purpose of promoting some

change in the law, and it is worth our while to consider the



DIRECTIONS TO TUBLISH BOOKS, AND POLITICAL GIFTS. 177

effect of a gift to such an association. It is clear that such an Law

association is not of a charitable nature. However desirable ^^^
'

the change may really be, the law could not stultify itself by Societies.

holding that it was for the public benefit that the law itself

should be changed. Each Court on deciding on the validity of

a gift must decide on the principle that the law is right as it

stands. On the other hand, such a gift could not be held void

for illegality. It is the right of any numV>er of citizens to

promote by constitutional means any change in the law which

they may think fit. A gift, therefore, to such a political asso-

ciation is a private gift to the members of it, to be applied in

furthering the objects of the association—a mode of application

which they themselves have decided to be beneficial to them.

Next let us consider the effect of a gift for the purpose of Altering

advocating a change in the law, when no association exists for ^^^ '^*^-

that purpose. Such a gift would not be a charity, for the

reasons above mentioned; and it would not be a gift for the

benefit of any individuals, for there is nothing to define the re-

cipients of it. It would seem to follow, therefore, that such a

gift was void altogether. We think that this result is esta-

blished by the following case :

—

Eahcrshon v. Vardon (4 De G. & Sm. 467) (May 30, 1851,

V.-C. Knight-Bruce). Testator directed that £1000 out of his

pure personalty should be paid " towards the political restora-

tion of the Jews to Jerusalem and to their own land."

Counsel for the Attorney-General asked that the fund might

1)6 applied cy-pres if the purpose could not accurately be ful-

filled, but the Vice-Chancellor held that the gift was not a

charitable legacy, and was void, adding :
" If it could be under-

stood to mean anything, it was to create a revolution in a

friendly country. Jews might at present reside in Jerusalem

;

and, if the ac(piisition of political power by them was intended,

the promotion of such an object would not Ix; consistent with

our amicable relations with the Sublime I'orte."

We may observe that there was nothing in the terms of tlie

bequest to indicate that tlie testator contemplated unconstitu-
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Enforcing

the law.

Relief of

prisoners.

tional measures for effecting his object. The case, therefore, is

an authority on all gifts for promoting alterations in the con-

stitution of foreign countries, whatever means may be employed

for effecting such alterations; and we submit that the same

principle would apply to gifts for promoting alterations in our

own laws, at least when such gifts are not framed as gifts to

existing associations.

On this point we may again refer to Dc Thcmmines v. Dc Bon-

neval (1828) (5 lluss. 288), where a trust to publish a political

book, chiefly affecting France, was held void.

And we may also refer to Ohcrt v. Barrow (35 Ch. D. 472)

(May, 1887, C. A.), where it is tolerably clear that the judges

thought that a society for the total suppression of vivisection

was not a charity.

A voluntary association for the enforcement of the law upon

any point evidently stands upon a different footing from an

association for the purpose of altering the law. It must be re-

garded as the intention of the legislature that the laws should

be enforced. Such an association, therefore, appears to have a

public, i.e. charitable object, and that whether it seeks to accom-

plish its object by legal means or moral means, or both. In

Tatham v. Drummond (L. J. 34 Ch. 1) a gift to the Society for

the Prevention of Cruelty to Animals, for the establishment of

slaughter-houses remote from dwellings, and protection of the

animals from cruelty, was considered to be a charitable gift.

And in Marsh v. Means (3 Jur. N. S. 790) (1857) a gift to an

association having a similar object, to aid the publication of a

periodical, was considered to be charitable, but it failed owing

to the collapse of the association.

Closely connected with the subject of gifts to promote altera-

tions in law come gifts for the relief of persons suffering penalties

for breaking the law as it now stands. Such gifts are void upon

every principle. But we must distinguish gifts for relief of

criminals from gifts for the relief of debtors. The latter have

merely broken their private contracts, and gifts for their relief

are really gifts to enable them to fulfd their broken contracts.
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The fines inflicted for the breach of the general laws are of a

different nature, being intended as a punishment on the guilty

parties. If the validity of a gift to satisfy such fines were

allowed, it would be a direct encouragement to break the law.

The principal case on this subject is

—

Thriqyp v. ColleU(No. 1) (26 Beav. 125) (July, 1858, Eomilly,

M.E.).

Testator bequeathed £5000 to his executors, adding " which I

direct they will, within the period of five years from my decease,

pay and apply in purchasing and procuring the discharges of

persons who, at the time of my decease, or at any time during Poachers,

the said period of five years, shall or may be committed to prison

for non-payment of fines, fees or expenses, under the game laws

now or to be hereafter in force." He added that no payment for

any one person should exceed 19 guineas : and, if the trust was

lield unlawful, he gave the £5000 to his wife and daughter.

The wife and daughter claimed the money.

The Master of the Eolls said :
" I cannot support this bequest. Penalties.

It is im.possible not to see that the effect of it would be to give

immunity and protect persons in the commission of acts which

are treated by the legislature as offences, and for which penalties

by fines are imposed. . . . This is against public policy."

The widow and daughter were evidently held entitled to the

money.

An old dictum upon this point has been preserved. In Duke,

B. 131, we read : "A gift was made to relieve such as were im-

prisoned for their conscience' sake. It was agreed in Throgmorton

and Gray's Case, (41 Eliz.) (1599) that if they were in prison in

suljjection to the law upon condemnation, they were relievable
;

if upon obstinacy, not to be relieved by tlie charity of this law."

But tlie former Ijranch of this dictum seems to be inconsistent

witli Thrvj)]) v. Collctt.

The validity of gifts for the release of debtors from prison has Debtors.

been recognised as a good charitable gift in many cases :

—

In re Prison Charities (L. li. IG Eq. 129) ; A.-G. v. Hanlcey

(L. Ii. 10 Eq. 140, n. ; Mercers Companj/ v. A.-G. (2 Bligh, N. S,

N 2
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165) ; A.-G. V. Fishmongers' Company, Knesewm'th's Will (5 M.

& Cr. 11) ; Mayor of Lyons v. Advocate- General of Bengal (1 App.

Cas. 91) ; A.-G. v. Painter Stcdners' Com'pany (2 Cox, Eq. 51).

In 1670, an Act of Parliament (22 & 23 Car. 2, c. 20) was

passed containing a clause (s. 11) appointing commissioners to

look after trusts of this nature.

On the abolition of imprisonment for debt, tlie funds devoted

to this purpose have been diverted to other analogous purposes.

In A.-G. V. Hanhcy (L. E. 16 Eq. 140, n.) a scheme was sanc-

tioned directing money to be applied annually "towards discharg-

ing out of prison so many poor prisoners as should then be in

any jail or house of correction in England or Wales, or in aiding

their families, or in aiding prisoners discharged from any jail or

house of correction in England and Wales to get back to their

families or to procure work," with power for the trustees to avail

themselves of the assistance of the Prisoners' Aid Society.

But the scheme in this case appears to have been sanctioned

with very little consideration, and it is probable that, if the

attention of the Court had been called to the point, it would

have framed the scheme so as not to offend the principle of

T]irupp V. Collett.
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CHAPTEE XVI.

On Indefinite Gifts.

(1) Oil Fiduciartj Poioers.

In general a testator may leave his property to whomsoever he General

pleases, or he may give to any person a power of disposal over P°^^^'-

all or any part of his property. In the latter case the donee of

the power may exercise it in his own favour, and the gift is

almost equivalent to an absolute gift to the donee. Should the

donee die merely giving all his property to some one, this

general gift operates by statute (Wills Act, 1837, s. 27) as an

exercise of the power. Should the donee, however, die withoufc

exercising the power, the property devolves (1) as the testator

may have directed in default of appointment by the donee of

the power, and (2), if no direction has been given, it goes as

undisposed-of property of the testator, i.e. to his next of kin or

heir-at-law, in general.

A testator in like manner may confer on two or more persons Conferred

a power of disposing of his property, and he may confer the ^"^1.7°
""^

power only on the whole set named by him, or extend it to the etiiect of.

survivors or survivor of them, and, if he think fit, to the personal

representatives of the survivor. He may also give the power

to persons by name, or by a description, such as his own

executors. When a power is given to two or more, however,

very slight expressions in the testator's will are considered

sufficient to shew that the power is not exerciseable for the

benefit of the donees themselves, but that they are trustees of it,

and can only exercise it for some purpose intended by the

testator. If the testator, then, lias not made his purpose clciu\
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but has left it indefinite and vague, the power and trust are

void for uncertainty, and the property goes to the testator's

representatives. If, however, the testator has clearly shewn

that he intends the property to be applied for some charitable

purpose or other, the gift is not void for uncertainty ; but it is

good, as to pure personalty, and void under the Georgian

Mortmain Act, as to other property. The question may then

arise, who is to settle the exact application of the money, and

what charitable purpose is to be selected ? To answer this

question, we must first inquire whether the testator has named

any person or persons to discharge this duty. If he has done

so, his nominees have the right of determining the application

of the property, subject only to the control of the Court to

ensure that they shall act in good faith. If they fail to appoint,

the property does not devolve on the testator's representatives,

but the trust will be executed by the Court or the Crown, that

is to say—in default of persons nominated by the testator, the

Court considers whether the testator has indicated the objects

of his bounty in express words or by any implication to be

found in other parts of his will. If he has done so, the Court

will administer the fund, and settle a scheme, if necessary, for

that purpose. If no such direction is to be found in the

testator's will, the Crown has the right of devoting the fund to

such charitable purpose as it may think fit. (See the chapter

on Crowm Eights by Sign Manual.)

In applying the principles enunciated above, we must re-

member that there is a rule of law that precatory words, such

as " I recommend," are construed as imperative, whenever the

property to which they relate is certain, and the objects pointed

out are certain, and the benefits to be conferred on those objects

are certain.

Let us now come to the application of our principles, and

consider first some cases in which a power given by a testator

to two or more persons has been held to be a simple power

exerciseable for their own benefit, or a power exerciseable only

for some purpose contemplated by the testator, and consequently
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a trust, valid or invalid, according to the principles above laid

down. On this point we will cite first of all the case of

—

Gibhs V. Rumscy (2 V. & B. 294) (Dec. 1813, M.E.). A General

specific charitable gift followed by a gift of residue of personalty

and proceeds of realty to executors " to be disposed of unto such

person and persons and in such manner and from and in such

sum and sums of money as they in their discretion shall think

proper and expedient " :

Held, a general power of appointment exerciseable by the

executors for their own benefit, if they thought fit.

Gibhs V. Bumsey has been doubted in the later case of Buckle

V. Bristow (186-4, cited below), but it may probably be regarded

as sound law. The technical word " trust " was not to be found

in it, and it may be taken that the presence or absence of that

word would settle on which side of the line a doubtful case

should fall. The fact that the word " trust " will vitiate an Trust,

otherwise unqualified power is shewn by the following case :

—

Fowler v. Garlike (1 Euss. & My. 232) (Feb. 1830, Sir

J. Leach, M.E.). Testatrix gave the rest of her property to G.

and B. " upon trust to dispose of the same at such times and in

such manner and for such uses and purposes as they shall think

fit, it being my will that the distribution thereof shall be left

entirely to their discretion." She appointed G. and B. her

executors.

The Master of the EoUs was of opinion that this was a

plain trust, but too uncertain for a Court to execute, and

declared the next of kin entitled to the residuary estate.

The next case on this subject in chronological order is

—

Down V. Worrall (1 M. & K. 561) (May, 1833, Sir J. Leach,

M.E.). Testator gave his residue to trustees, their executors,

administrators, and assigns on trust for such purposes as he Special

should by codicil appoint, and in default he said :
" 1 leave it to

^"^''''^''^

my said trustees to settle such part thereof, either to or for

charitable or pious purposes at their discretion, or otherwise for

the separate benefit of my sister, independent of her husband,

and all or any of her children in such manner as my said
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trustees shall think fit, and so that my said brother-in-law shall

have no interest whatsoever therein."

The testator made no further appointment. His trustees

settled some money on the testator's sister and her children,

and some for charitable purposes. Some money remained at

the death of the survivor of the trustees named in the will

:

Held, that the money remaining unappointed went to the

testator's next of kin, the discretion being personal to the

trustees named in the will.

This case is distinguished in the following case of Salusbury v.

Denton. The two cases illustrate the difference between a power

and a trust. Under a power to appoint to charity, any unap-

pointed property devolves on the testator's representatives, as is

the case with other powers. Under a trust to apply money in

charity, any unapplied money will be administered by the Court.

Salusbury V. Benton {Z K. & J. 529) (July, 1857, V.-C. Wood).

Power in Tcstator gavc a moiety of a sum of pure personalty " to be at the

disposal by her will of my dear wife therewith to apply a part

to the foundation of a charity school or such other charitable

endoM^ment for the benefit of the poor of Offiey as she may prefer,

and under such regulations as she may prescribe herself, and the

remainder of the said moiety to be at her disposal among my
relatives in such proportions as she may be pleased to direct."

The widow died without having made any disposition :

Held, (1) that the widow was fixed with a trust; (2) that the

trust to found a school was bad for mortizing, but the alternative

of an endowment was good, and would be carried out by the

Court
; (3) that a scheme should be settled

; (4) that one half

the fund would be applied for this purpose, on the principle that

equality is equity ; and (5) that the next of kin of the testator

took the other moiety, though, scmhle, the widow might have

appointed to other relatives.

Thomson v. Shahespcare (1859) (Johns. 612 ; on app. 1860
;

1 De G. F. & Jo. 399), stated in the chapter on Eeligious Orders

and Private Societies, included a decision that a trust for " such

other purpose as my said trustees in their discretion shall think

nature of

trust
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fit and desirable for the purpose of giving effect to my wishes,"

was void for indefiuiteness.

We next come to the case of Buckle v. Bristow, in which GiUbs

V. Ritmscy (supra) was doubted, but the two cases may stand

beside each other.

Buckle V. Bristow (13 W. E. 68 ; 11 Jur. N. S. 1095) (Nov.

186-4, V.-C. Wood). Testator bequeathed " all and every his

property, estate, and effects to his trustees and executors upon

trust " to convert the same, and he thereout gave several charit-

able legacies, and gave the residue " upon trust for my executors Trust,

to hold the same for such uses and purposes as I may by codicil

or deed direct or appoint, and in default thereof then for the

same to be expended and appropriated within three years after

my decease in such way and manner and for such purposes as

they or the majority of them may in their judgment and dis-

cretion agree upon."

By a codicil dated the same day he gave £5000 a piece to

three of his executors, £2000 to another, and £1000 to another,

free of duty, adding :
" And I also give such five legacies irre-

spective of any interest they my said executors may ultimately

take in the residue of my estate." He then devised a freehold

estate to one executor, and added " in all other respects I ratify

and confirm my said will " :

Held, that tlie residue was given on an indefinite trust, and

therefore passed to the heir-at-law and next of kin respectively.

The presence of a number of charitable gifts in the same will

will not impress a charitable intention on a general indefinite

trust, even though the trust is expressed to be either to increase

the testator's gifts or apply the money otherwise. This is shewn by

Karris v. Du Fasquicr (20 W. E. 668) (May, 1872, V.-C. Power noi

Wickens). Testator directed that the charitable legacies given
"''l.^iJ-ji'^tl^.^

l)y his will should be paid out of his pure personal estate, and

continued : "And on the death or marriage of my wife which sliall

first happen I direct my trustees to pay the following legacies

I'liic of (hity:—To the Cancer Hospital, £100; to tlie r>rom])ton

]|iisj)iLid for Diseases of the Chest, £100; to the Eight lIniKuir-
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able the Lord Mayor of Dublin for the time being, £100, for

such objects as he shall deem most deserving ; to the Blind

Asylum, New Kent Eoad, London, £100; to Mrs. Gladstone, of

No. 11, Carlton House Terrace, to be applied as she thinks proper

in charity, £200, to be considered as coming to her from her corre-

spondent ' Nemo
'

; and the residue I bequeath to my trustees

for such objects as they consider deserving, whether in increase

of the before-mentioned ones or otherwise "
:

Held, that the gifts to the Mayor of Dublin and the residuary

gifts failed.

However, a gift to such charitable institutions as the testator

should by codicil appoint, and in default to be distributed by

his executors at their discretion, has been held to mean that the

property should be distributed by the executors amongst charit-

able institutions at their discretion : a good charitable trust in

fact. This was decided in

—

Pococh V. A.-G. (3 Ch. D. 342) (July, 1876, V.-C. Hall,

affirmed by James and Mellish, L.JJ.). A testator by will

appointed that a fund over which he had a general power should,

unless otherwise specifically disposed of by a codicil, form part of

his residuary estate, which was also to be held on such trusts as

he should by any codicil appoint. By a codicil he gave certain

charitable legacies out of the appointed fund, and as to the

Power re- residue of it he said :
" I direct the same to be given by my

charities."
exccutors to sucli charitable institutions as I shall by any future

codicil give the same, and in default of any such gift then to be

distributed by my executors at their discretion." He then dis-

posed of his general residuary estate by the same codicil, and

died without making any further codicil

:

Held, that the ultimate trust in the codicil was that the

residue of the appointed fund should be distributed by the

executors amongst charitable institutions at their discretion.

After consideration of these cases it will be seen that the

ultimate trust in Doc d. Too7ic v. Coiiestakc (6 East, 328), stated

in the chapter on Gifts to Ministers, would be void for uncer-

tainty as well as remoteness.
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CHAPTER XVII.

On Indefinite Gifts.

(2) On Public and Private Charity.

Let us next consider what expressions are sufficient to shew a

charitable intention on the part of the testator. This branch of

our subject exemplifies in a curious manner the theoretical

maxim that charity is favoured by the law, and the practical

fact that the disinheriting of relatives is looked upon with

disfavour by many learned administrators of the law.

It has been held that, in order to devote property to charity. Requisites

a testator must either direct it to be applied in charity, using
X^j-i^jibie

the word, or for some definite purpose, which is regarded by the gift.

law as charitable, or for some general purpose which is regarded

by the law as charitable, or adopt two or more of these courses.

Furthermore it has been held that a direction in the alternative

to apply property for some charitable purpose or purposes or

some other purpose which may include matters not objects of

charity, is not a good charitable gift. Thus it has been decided

in several cases that a gift for charitable or benevolent purposes

is void for vagueness. We shall see hereafter that decisions

under the Georgian Mortmain Act have been more favourable to

charities, and gifts for purposes which may involve the acquisi-

tion of land or purposes which may not, have been held good for

the latter purposes.

The cases on the main point under consideration have even Private

gone the length of holding that the expression "private charity" is ^ '^'' ^*

one which may include non-cliaritable objects, and consequently

docs not raise a good cliaritable gift; and it seems, conversely,

that all (-haiities are deemed to be puljlic cliarities. The
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following arc the authorities on the meaning of the expressions

" public charities " and " private charity."

A.-G. V. Pdrcc (Barnadiston, 208; 2 Atk. 87) (Dec. 1740,

Lord Hardwicke). Mrs. S. by will gave some legacies to her

servants, and to one E. B. £10 per annum for life. She also

gave legacies to the charity schools of the Greycoat boys, of the

Bluecoat boys, and of the Greencoat boys, in Westminster. She

gave another legacy to the Hospital for Incurables there. She

gave £1000 to poor housekeepers, to be distributed to such of

them and in such a manner as Mrs. N. and Mrs. G. should

appoint. She gave to the parish of M. £200, and £200 to the

parish of S., to be distributed amongst those that were at that

time lame or visited with sickness ; and she likewise gave a

legacy to Bethlehem Hospital. She appointed Mrs. N. to be her

Public executrix. Mrs. N. afterwards died leaving a will saying, " I

give to all the public charities to which dear Mrs. y. has given

any legacies by her will £100 a piece."

The residuary legatees of Mrs. N. contended that her exe-

cutors ought not to pay £100 to the poor housekeepers or the

parish of S.

The Lord Chancellor, according to the report in Barnadiston,

said that £100 a piece ought to be paid to each of them, adding

:

" It has been said that by the words public charities Mrs. N.

intended to distinguish some of the charitable uses mentioned

in the will of Mrs. S. from others of them. But it is a difficult

thing to support a distinction of this kind. The intent of insert-

ing the word jmUic seems to have been to declare that Mrs. N".

did not mean to augment the private legacies which Mrs. S. had

given by way of charity to particular persons. ... It has been

objected that some of the charities are of perpetual continuance ;

and thence it is insinuated as if the word ' public ' could pro-

perly be applied to those charities only ; but it is observable

that there are other charities, which are of as general a nature

as those, and therefore may equally be called public. The

charities fixed on, as not public, are those to the poor house-

keepers, and the poor of S. With respect to the first, it has
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been said that one of the persons who had the power of distri-

buting that charity is dead. But that can make no difference.

And as to the charity of S. it may as properly be called a pul)lic

charity as that to the parisli of M."

And according to the report in 2 Atk. 87, the Lord Chancellor

said :
" I am of opinion tliat the word ' public ' was meant only

by way of description of the nature of them, and not by way of

distinguishing one charity from another, for it would be almost

impossible to say which are public and which are private in

their nature. The charter of the Crown cannot make a charity

more or less public, but only more permanent than it would

otherwise be, but it is the extensiveness which will constitute it

a public one. A devise to the poor of a parish is a public

charity. Where testators have not any particular person in

their contemplation, but leave it to the discretion of a trustee to

choose out the objects, though such person is private, and each

particular object may be said to be private, yet in tlie extensive-

ness of tlie benefit accruing from them tliey may very properly

be called public charities. A sum to be disposed of by A. B. and

his executors at their discretion, among poor housekeepers, is of

this kind."

Rex V. St. Matthew, Bethnal Green (Burr. S. C. 574) (Feb.

1767, Lord Mansfield and others). One point in this case was

whether an indenture of apprenticeship required to be stamped

under the Act 8 Ann. c. 9, s. 39, which exempted cases of

apprentices placed out at the charge of any parish or any public

charity. The apprentice had been placed out by the trustees of

a volmitary yearly contribution of inhabitants of W. for the

purpose of putting out boys and girls apprentices who had been

Ijrought up at the charity school of W. The fund was managed

])y four trustees and a treasurer.

It was held that this was a public charity. Lord Mansfield said

that it was not necessary that the charity should be permanent.

The reason for mentioning public cliarities in the Act was that

a private cliarity might be calcuhited to evade the Act.

IL V. Clifton i'2-)on DuiiHinorc (Ihnr. S. C. 097) (Fcl). 1772).
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Testatrix, who had landed property at Clifton, bequeathed by

her will " to Clifton £50 to be given as my brother thinks fit

;

some on't to put out children apprentices."

The brother applied some of this money in putting out

children apprentices, and it was held that this bequest created a

public charity, and that the indentures were exempt from stamp

duty under the above-mentioned Act of 8 Ann. c. 9, s. 39.

Clark V. Foundling Hosjntal (Highmore on Mortmain, 552).

E., by will in February, 1800, bequeathed legacies to several

charities, some of which were public establishments, and others

to the poor of several parishes at B., and to distressed house-

keepers not receiving alms. And, after other bequests, she

ordered her executors to dispose of the residue of her personal

estate to and amongst the public charities which she had therein-

before particularly named, equally to be divided between them.

She died in August following, at which time one of the charit-

able institutions (the Magdalen Hospital, Bristol) had ceased to

exist.

It was held that the legacy to the last-mentioned hospital

lapsed : and that the testatrix must have intended to divide her

Presumed residue amongst such of the other named public charitable insti-

testaui'x"^
tutions as had been established and were already open to

receive the contributions of the public, previously to the making

of her will. This went to the exclusion of poor housekeepers at

the discretion of her executors ; debtors in prison ; and overseers

of three parishes ; all of whom had been named in her list of

legacies.

The Court appears to have directed an inquiry as to which

were public charities, but the statement of the case and the

author's own arguments on the subject are mixed up together

and camiot be altogether distinguished.

Waldo V. Caleij (16 Ves. Jun. 206) (Dec. 1808, Sir W. Grant,

M.E. ; on May 31, 1809, L. C. Eldon refused to impoimd the

fund pending an appeal, and the appeal was then abandoned).

Testator gave all his personal estate to trustees, upon trust to

pay the incoriie to his wife for life, adding, " I do direct and
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desire that she will, with the advice aud assistance of my said Charitable

trustees, or the survivor of them, yearly and every year during
pri^vf^^tT*

°

her life, lay out and expend one moiety or half part of the net nature,

income of my personal estate in promoting charitable purposes,

as well those of a public as of a private nature, and more

especially in relieving such distressed persons either the widows

or children of poor clergymen or otherwise as my said wife shall

judge most worthy and deserving objects, giving a preference

always to poor relations "
:

Held, that the moiety was distributable by the widow with-

out power for the trustees to do more than advise her, which

advice she might follow or not as she pleased ; that it was un-

necessary to direct a scheme, and that the fund should be ordered

to be paid to the widow, reserving to any of the parties liberty

to apply, as there should be occasion ; so that, if at any time

there should be ground for supposing that the fund had not

been fairly expended, the Court might be called on to interfere.

Lord Cottenham, in Ellis v. Sclhj (7 Sim. 352) {infra), con-

sidered Waldo V. Calcy to be qualified by the later case of

OnimariTiey v. Butcher (1 Turn. & Euss. 260) {infra).

Johnston v. Siuann (3 Mad. 457) (Dec. 1818, V.-C. Leach).

Testator gave and bequeathed all the residue of his personal

estate and effects to his executors, and the survivors and sur-

vivor of them, and his executors and administrators, upon trust

to pay and apply the same within two years next after his Public or

decease for the benefit of such public or private charities as they chL^-Uks.

in their discretion might tliink fit, and amongst other things to

establish a lifeboat for the use of the town of Brighton if they

should think fit to establish the same, but not otherwise :

Held, a valid charitable donation.

Lord Cottenham, in Ellis v. Sclhy {infra), treats this case as

being no longer law, being overruled in fact by the following

case, namely :

—

Omrfianney v. Butclur (1 Turn. & Euss. 2G0) (July, 1823, Sir

T. Plumer, M.IL). Testator directed certain property to ha sold

and certain small ])aymeiits to be made, and added :
" In case
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Private tlicre IS any money remaining, I sliould wisli it to be given in
c >•'»

'
y- private charity "

:

Held, that the next of kin were entitled to the money which

remained.

The Master of the Rolls said that the law was settled thus

:

" Where there is a general indefinite charitable purpose, not

fixing itself upon any particular object, the disposition is in the

king by the sign manual ; where the gift is to trustees, with

general or some objects pointed out, the Court will take upon

itself the execution of the trust." " It appears to me that this

case falls within the principle of the cases cited in which tliere

is no object sufficiently definite to give the Crown jurisdiction,

or to enable the Court to execute the trust. There is no case in

which private charity lias been made the subject of disposal in

the Crown, or been acted upon by this Court. The charities

recognised by this Court are public in their nature ; they are

such as the Court can see to the execution of." " Private

charity is in its nature indefinite ; how can it be controlled, how

can it be carried into execution ?
"

In Hall V. Derby Sanitary Authority (16 Q. B. D. 163) (Nov.

1885) an orphanage for children of deceased railway servants

was held to be a public charity.

But a trust to distribute money in charity to private indivi-

duals has been held to be good.

Charity to Horclc V. Thc Ewrl of Suffolk (2 My. & K. 59) (Aug. 1833, Sir

fudhiduals '^- I^each, M.E.). Testatrix directed her executors to pay to

C. A. Horde " the simi of £180 annually during the term of her

natural life to be by her distributed in charity according to her

own discretion and judgment either to private individuals or

public institutions in such sum or sums way and manner as she

shall from time to time clioose without limitation or control

from any person whomsoever." The testatrix then desired her

executor to transfer the residue of her property to three other

ladies, " to be by them, the said ladies and the survivors and sur-

vivor of them, and the executors, administrators, and assigns of

su(;h survivor and his, her,' or their personal representative or
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representatives for ever, continued at interest and the dividends,

interest, and proceeds thereof from time to time arising given

away in charity either to individual persons or to public institu-

tions in such sums, way, and manner as according to their own
discretion and judgment they shall think fit, without the inter-

ference or control of or from any person whatever." Eventually

the annuity was to fall into the residue :

Held, that the distribution of the several charitable bequests

under the will was left to the absolute discretion of the several

legatees, and no scheme should be directed, leaving to any party

liberty to apply as there might be occasion.
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CHAPTER XVIII.

On Indefinite Gifts.

(3) On General Words and Alternative Gifts.

What We will next proceed to the cases on general words, from wliicli

words raise it will appear that the following words standing alone raise a
a charitable ^qq^j charitable trust:

—

trust

Charity: A.-G. v. Berryman (1755) (1 Dick. 168).

Charitable : A.-G. v. Herrick (1772) (2 Amb. 712).

Pious uses : Ibid.

Charity, recommending a special class of objects : Moggridge

V. Tliachwell (1803) (7 Ves. 36).

Charity : Legge v. Asgill (1823) (1 T. & R. 265, n.).

Charities, societies, and institutions : Olert v. Barroio (1887)

(35 Ch. D. 472).

The service of my Lord and Master, and I trust Redeemer

:

Poiverscourt v. Powcrscourt (1824) (1 MoUoy, 616).

Religious and charitable institutions and purposes in Eng-

land : Baher v. Sutton (1836) (Keen, 224).

Such pious purposes and uses as should appear to A. to be

most conducive to the honour and glory of God and the salva-

tion of the testator's soul : Felan v. Bussell (1842) (4 Ir. Eq.

701), sed qucere.

Purposes having regard to the glory of God in the spiritual

welfare of His creatures : Townsend v. Cams (1844) (3 Hare,

257).

Any religious institution or purposes : Willdnson v. Lindgrcn

(1870) (L. R. 5 Ch. 570).

Charitable institutions, or charitable or religious subscrip-
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tions purely voluntary and spontaneous : In re Sinclair's Trusts

(1884) (L. R. Ir. xiii. 150).

Knowledge: President of the U. S. v. Drummond (1838) (cit.

7 H. L. 155).

Learning in seminaries : Curtis v. Huttoyi (1808) (14 Ves.

537).

Education and learning : Whiclcer v. Hume (1858) (7 H. L. Ca.

124).

Benefit and advantage of Great Britain : Nightingale v. Goul-

hourn (1848) (2 Phillips, 594).

Spread of the gospel : Zea v. Cooke (1887) (34 Ch. D. 528).

Charitable and deserving : Stone v. A.-G. (1885) (28 Ch. D.

464).

"Wliile the following words and expressions render the trust What
• IP . 1 r^ •, words are

void tor mdenniteness :

—

void

The interests of virtue and religion and the happiness of

mankind : Brown v. Yeall (before 1791) (10 Ves. 27).

Charity such as masses : Boyle v. Boyle (1877) (I. E. 11 Eq.

433).

Benevolence and liberality : Morice v. Bishop of Durham

(1805) (10 Ves. 521).

Benevolent purposes : James v. Allen (1817) (3 Mer, 17).

Missionary purposes : Scott v. Brownrigg (1881) (L. R. Ir. ix.

246).

Charitable or public: Vezey v. Jamson (1822) (1 Si. & Stu.

69).

Hospitality or charity : Mayor of Gateshead v. Hudspeth (1883)

(49 L. T. 587).

Benevolent, charitable, and religious: Williams v. Kershaw

(1835) (1 Keen, 227).

Charitable or other purposes : Ellis v. Selhy (1836) (1 My. &
Cr. 286).

A specific charitable purpose or a private one for ever

;

e.g. deserving literary men or expenses of pul)lishing manuscript

works written by the testator: Thompson v. Thompson {1^,4:4:)

(1 Coll. 381).

o 2
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Digest of

cases.

Specific charitable purposes, or encouraging unclertakinffs of

general utility: Kendall v, Granfjcr (1842) (5 Beav. 300).

Sick poor or any other utilitarian purposes : Re WoothjaU

(1886) (30 S. J. 517).

Charitable or benevolent : Leavers v. Clayton (1878) (8 Cli. D.

584) and Fhilli2JS v. RoUnson (1881) (W. N. 173).

True religion in general and the comfort of the servants of

God in particular: Budget v. Hulford (1873) (W. N. 175).

We shall give in other chapters cases shewing that a gift for

public purposes at a specified place is a good charity, and that

a general charitable intention may be inferred from a recital in

a will.

The following are the cases mentioned in the two lists given

above, including also the case of Jemmitt v. Vcrrill, which is

now overrulec^

A.-G. V. Bemjman (1 Dick. 168) (June, 1755, Lord Hard-

wicke). A. by will gave £500 to be paid in twelve months after

his death to be disposed in charity at the discretion of B. B.

never exercised this discretion, but by his will directed, in case

he should not receive the £500, his brother should, and dispose

of it at his discretion, and appointed his wife executrix ; and she

proved his will. The executors of A. were advised they could

not safely pay over the £500 to any one, and the question was

raised in this suit

:

Held, that as B. had not exercised his discretion, the dis-

tribution of the money rested with the Crown. The Crown

accordingly made an appointment to two trustees to be disposed

of for certain charitable purposes ; and the money was ordered

to be paid accordingly. But this case is overruled by Moggridgc

V. Tliachwcll so far as it decides that the Crown could appoint

;

the Court would now apply such a fund.

A.-G. V. Herrick (2 Amb. 712) (1772, L. C). Testator, by

will dated August 10, 1732, devised realty and personalty to H.

on certain trusts directing the ultimate residue to be paid and

Pious uses, applied to charitable and pious uses

:

Held, a good charitable gift, to be applied as the Crown might

direct.

Charity.
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Browne v. Yccdl (will set out in 7 Ves. 50 (u.), decision stated

in 10 Ves. 27) (July, 1791, Lord Thurlow). Testator directed

the dividends of certain pure personal estate to " be from time to

time for ever applied in the purchasing of such books as, by a

proper disposition of them under the following directions, may
have a tendency to promote the interests of virtue and religion Virtue,

and the happiness of mankind ; the same to be disposed of in Happiness

Great Britain or in any other part of the British dominions

:

tliis charitable design to be executed by and under the direction

or superintendency of such persons and under such rules and

regulations as by any decree or order of the High Court of

Chancery shall from time to time be directed in that behalf" :

Seld, that the testator, not having given to the Court more of

specific direction as to the nature of the books to be purchased

and circulated than that they were to be such as might have a

tendency to promote the interests of virtue and religion and the

happiness of mankind, had not given direction enough ; and that

the next of kin were therefore entitled.

Moggridge v. Thackwdl (3 Bro. C. C. 517; 1 Ves. Jun. 464)

(1792, L. C. Thurlow). Testatrix gave the residue of her personal

estate to V., desiring him to dispose of the same in such charities

as he should think fit, recommending poor clergymen who have

large families and good characters. V. died before the testatrix

:

Held, a good charitable trust, and referred to the Master to

settle a scheme for its execution.

S. C. reheard (7 Ves. 36) (May, 1803, Lord Eldon). Decree

affirmed.

ScmUe, where there is a general indefinite purpose, not

fixing itself upon any object, the disposition is in the king by

sign manual ; but, where the execution is to be by a trustee,

with general or some objects pointed out, there the Court will

take the administration of the trust.

Morice v. The Bishoj) of Durham (9 Ves. 398) (March, 1804,

Sir W. Grant, M.E.), affirmed on appeal (10 Ves. 521) (March,

1805, Lord Eldon). Testatrix gave her personal estate to the

Bishop of Durham upon trust to jiay her del.)ts and legacies and
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Benevo-

lence and

liberality.

Foreign

charities.

Learning.

Benevo-
lent.

to dispose of the ultimate residue to sucli ol)jects of benevolence

and lil)erality as the Bishop of Durham in liis own discretion

should most approve of, and she appointed the bishop her sole

executor

:

Held, that the residue was given on trust, that the trust was

not a charitable one, as the words would include many things

which were not charities ; that it was then too vague to be

carried out ; and the next-of-kin were consequently entitled.

Both the arguments and judgments in this case are very

elaborate. It goes on the principle that, to constitute a charity,

you must either have a definite object of charity pointed out, or

a clear general direction devoting the property to purposes of

charity.

airtis V. Hutton (14 Ves. 537) (March, 1808, Sir W. Grant,

M.E.). The only point decided in this case was that land in

England could not be given by will for a charitable purpose out

of England. Counsel for the widow and next of kin admitted

the validity of the gifts of the personal estate, which was as

follows :

—

Gift by will of residue of realty and personalty for such uses

as testator should appoint by codicil and direction by codicil to

apply the income in an establishment for students in the King's

College of Old Aberdeen in a further payment not exceeding

£80 per annum to the general use of the college, and any

surplus that might arise to be employed by the trustees at their

discretion for the promoting of learning in any of the seminaries

of Great Britain or Ireland.

The validity of this gift was approved by the House of Lords

in Whicker v. Hume.

James v. Allen (3 Mer. 17) (June, 1817, Sir W. Grant, M.E.).

Testator gave the residue of his personalty to his executors

" in trust to be by them applied and disposed of for and to such

benevolent purposes as they in their integrity and discretion

may unanimously agree on "
:

Held, not a good charity ; and therefore void for uncertainty,

and the next of kin entitled.
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Vezey v. Jamson (1 Si. & Stu. 69) (Nov. 1822, V.-C. Leach).

Testator gave the residue of his estate to his executors upon

trust, in default of any codicil, which happened, to pay and

apply the same in or towards such charitable or public purposes Charitable

as the laws of the land would admit of or to any person or
°^' P*^ ^^'

persons, and in such shares and proportions, sort, manner and

form so as Ms executors or the survivor of them or the executors

or administrators of such survivor should in their or his dis-

cretion, will and pleasure think fit, or as they should tliink

would have been agreeable to him, the said testator, if living,

and as the laws of the land did not prohibit but admit of

:

Held, that this was a trust of which the purposes were so

general and undefined that they could not be executed by the

Court, but failed altogether, and the next of kin were entitled

to the property.

Legge v. Asgill (1 Turn. & Euss. 265, n.) (July, 1823, L.-C.

Eldon). Testatrix by codicil said :
" If there is money left un- un-

employed, I desire it may be given in charity." There was «'"pl"ye'i
1. J J J n J money.

money left unemployed according to the construction put upon

those words by the Court

:

Held, it was well given in charity.

Powerscourt v. Powcrscourt (1 Molloy, 616) (Nov. 1824, Lord

Manners (Ireland)). Testator devised land to trustees on trust

to lay out at their discretion £2000 per annum till his son came

of age, " in the service of my Lord and Master, and, I trust, Service of

Eedeemer." The son was very young at the testator's death :
^°^*^'

Held, a good charity, to be applied by the trustees at their

discretion, and no scheme necessary.

Obs.—The Georgian Mortmain Act does not extend to

Ireland.

Jemmitt v. Verrill (Anib. 585, n. 4) (Dec. 2, 1826, Sir J. Leach). Benevo-

Bequest for such charitable and benevolent purposes as A.

should think proper. Ordered to be applied as A. should point

out by a scheme to be laid before and settled by the Master.

Obs.—Lord Cottenhani in Mlis v. Sclbg {infra) treats Jemmitt

v. Verrill as beinii no longer law.
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Benevo-
lent.

Charitable

or other

purposes.

Williams v. Kershaw (stated in 1 Keen, 227) (July, 1835,

Pepys, M.R., afterwards L. C. Cottenliam). Testator gave the

surplus and ultimate residue of his personal estate to trustees

upon trust to invest the same in the public funds or on real

securities, and to apply the dividends, interest, and annual pro-

duce to and for such benevolent, charitable, and religious

purposes as they in their discretion sliould think most advan-

tageous and beneficial, and to or for no other purposes whatso-

ever :

Held, that this was too indefinite a trust to be capable of

being carried into execution by the Court.

Ellis V. Sclhy (7 Sim. 352) (March, 1835, V.-C. Shadwcll

;

afarmed 1 My. & Cr. 286; Feb. 1836, L. C. Cottenham).

Testator stated that his will was that his trustees should pay an

annuity to F. B. out of the dividends of his funded property,

adding, " and subject to such annuity that my said trustees do pay

and apply the whole of my said funded property, both stock and

dividends due or to become due thereon, to and for such charit-

able or other purposes as they my said trustees and the survi-

vors or survivor of them, his executors or administrators, shall

think fit without being accountable to any person or persons

whomsoever for such their disposition thereof
:

"

Held, that this was void for uncertainty, as a devise of an estate

to A. or B., and that the property passed to the residuary lega-

tee. The discretion was not so large as to relieve the gift from

beinff a trust, but too indefinite to be carried into effect.

The L. C. treated Johnston v. Sivann (3 Madd. 457 ; Amb.

585, n.) and Jemmitt v. Vcrrill also (Amb. 585, n.) as no longer

law ; and regarded Waldo v. Caley as qualified by Ommanney v.

Butcher, which decided that a private charity could not be

carried into effect by the Court.

Baher v. Sutton (1 Keen, 224) (May, 1836, Lord Langdale,

M.E.). Testator gave the residue of his personal estate to his

executors in trust for such sundry religious and charitable

institutions or other purposes as he might thereafter specify in

any codicil or codicils to that his will, and in failure to do so in

m fissoc ;:Troii
-:::=*) OF Cse:::.
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trust that they and the survivors, and the executors, and admini-

strators of such survivors should pay and dispose of the same

for such religious and charitable institutions and purposes Religious

within the kingdom of England as in the opinion of the major charitable

part of them should be deemed fit and proper.

He made a codicil only giving a private legacy

:

Held, that the residue was well given in charity. All debts,

legacies, expenses, and costs paid rateably out of pure and

impure, and ascheme directed as to the pure at the cost of the pure.

TJic President of the United States v. Drummond (M. R., May,

1838) (cit. and approved 7 H. L. 141, 155). A gift to found at

Washington, under the name of the Smithsonian Institution,

an establishment for the increase and diffusion of knowledge Know-

among men, was sustained, on the ground that knowledge must ^ ^*'

mean sound and useful knowledge, and anything for the benefit,

advancement and propagation of that was for the advantage of

mankind.

Fclan V. Russell (4 Ir. Eq. 701) (June, 1842). Testatrix be-

queathed the residue of her personal estate to W. R to " be by

him applied for such pious purposes and uses as should appear pious

to him to be most conducive to the honor and glory of God and P^^T^ses.

the salvation of my soul "
:

Held, a good charitable bequest, but the reason for the judg-

ment is not given in the report. W. R. consented to the

remembrancer making a scheme for the application of the

residue to charitable purposes, and died before a scheme was

confirmed

:

Held, that the disposition of the fund belonged to the Crown.

It will be seen that in Heath v. Chapman (2 Drew. 417) a be-

quest for certain superstitious purposes and other pious uses was

held wholly void. The decision that the Crown could appoint

is also inconsistent with the rule laid down in Moggridge v.

Thachwell.

Kendall \. Granger (5 Beav. 300) (July, 1842, Lord Langdale,

M.li.). Testator directed the ultimate residue of the proceeds of

his estate to be applied by his trustees " for the relief of domestic
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distress, assisting indigent but deserving individuals, or en-

Utiiity. couraging undertakings of general utility." The testator left

realty and pure personalty, and the heir and next ofkin claimed

the residue

:

Held, that the trust of the residue was void on the ground

that the last branch of it was vague and capable of including

purposes which were not charitable.

Townscnd v. Cams (3 Hare, 257) (Jan. 1844, V.-C. Wigram).

Bequest of residue to A. and B. " upon trust to pay, divide or

dispose thereof unto or for the benefit or advancement of such

Words societies, subscriptions or purposes having regard to the glory
meaning ^ q^ ^ ^l gpi^-itual Welfare of His creatures as they shall in
religious i- ''

purposes, their discretion see fit, and I entreat them to undertake the

ofiice of almoners of my residue and to permit me to nominate

them to be executors of this my will."

Held, a good charitable bequest, applicable for such religious

purposes as are regarded by the law as being charitable pur-

poses.

TJiom;pson v. Tliompson (1 Coll. 381) (Aug. 1844, V.-C. Knight

Bruce).

Perpetual gift of the residue of a moiety of the income of

testator's estate as follows :

—

Charity or " The remainder of the said half, if any, shall be given in

perpetiiity. occasioual sums to deserving literary men, or to meet expenses

connected with my manuscript works."

The provision made by the testator respecting the produce of

his manuscript works devoted a portion of them to the benefit

of the members of his family. The trustees named by the

testator declined to act.

Held, that this gift failed altogether, and the property com-

prised in it was undisposed of.

Ni(jhtingcdc v. Goulhourn (5 Hare, 484) (April, 1847, V.-C.

Wigram; on app. 2 Phillips, 594; Jan. 1848, L. C. Cotten-

ham).

Kesiduary bequest " To the Queen's Chancellor of the Ex-

chequer for the time being, and to be by him appropriated to
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the benefit and advantage of my beloved country Great Great

Britain "

:

^"*^^°-

Held, a good charitable bequest.

This case may be contrasted with Neivland v. A.-G. (3 Mer.

684) (July, 1809), where a bequest of stock was made " to His

Majesty's Government in exoneration of the national debt
;

" National

and Lord Eldon directed it to be transferred to such person as ^
^'

the king under his sign manual should appoint. This case will

be found commented on in the chapter on Crown Eights.

Whicker V. Hime (14 Beav. 509) (April, 1851, Sir J. Eomilly,

M.E. ; on app. 1 De G. M. & G. 506 ; March, 1852, L.JJ. Knight

Bruce and Cranworth; and 7 H. L. Cas. 124; July, 1858,

LL. Chelmsford, Cranworth, and Wensleydale).

Gift of residue to trustees " upon trust to apply and appro-

priate the same in such manner as they, my said trustees or

trustee, shall in their absolute and uncontrolled discretion tliink

proper and expedient for the benefit and advancement and Education

propagation of education and learning in every part of the
\l^^^:^^

world as far as circumstances will permit " :

Held, a good charitable bequest.

Wilkinson v. Lindgren (L. E. 5 Ch. 570) (June, 1870, L. C.

Hatherley, affirming Lord Eomilly, M.E.).

Testatrix gave legacies to several charitable institutions, and

as to her residuary personal estate she said, " The trustees to pay

and divide the same to and amongst the different institutions

or to any other religious institution or purposes as they, the Religious,

said F. and W., may think proper, which disposition I leave to

their discretion "
:

Held, that this was a good charitable trust and not void for

uncertamty.

Budget V. Hulford (W. K 1873, 175) (July, V.-C. Wickens).

Bequest of some charitable legacies followed by a gift of

residue " to be disposed of by my executors in the manner they

judge most effectual to promote true religion in the world in

general, and the comfort of the servants of God in particular. Comfort of

something after tlie manner 1 have made use of in this will." ^'"'"'^
," servants.
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Held, void, though the first clause standing above might have

been good, and the next of kin held entitled.

Boyle V. Boyle (I. E. 11 Eq. 433) (June, 1877, V.-C. Court).

Gift of residue to executors with a direction " to take a dis-

cretionary sum to pay them for their trouble, and to apply the

Masses. residue to works of charity, such as masses for the eternal

repose of my soul and whatever else they may judge most

charitable." The testator died witliin three months after the

date of his will leaving chattels real and pure personalty

:

Held, that the gift failed because not restricted to charitable

purposes. The Vice-Chancellor also expressed an opinion that

a gift for masses was for a purpose which failed as to land

under the Irish Act 7 & 8 Vict. c. 97, on the death of the

testator witliin three months.

Leavers v. Clayton (8 Ch. D. 584) (April, 1878, V.-C. Hall).

Testator, after giving numerous charitable and pecuniary

legacies, directed that liis executors should apply to any charit-

Benevo- able or benevolent purpose they might agree upon, and at any
'^^''

time the residue of his personal property, which by law might

be applied to charitable purposes. The executors, three months

after his death, agreed in writing that the residue should be

paid to a charitable institution to which the testator had given

a legacy.

Held, that the direction to the executors was void as being

indefinite, and the next of kin were entitled to the residue.

In re Riland's Estate, Phillips v. BoUnson (W. N. 1881, 173)

(Dec. 1881, V.-C. Hall). Testatrix gave certain residuary

moneys to trustees, to be applied by them or the survivor " in

aid of the funds of such charitable institutions, or for such

Bonevo- charitable or benevolent objects and purposes as they or he may
in their or liis own discretion think proper "

:

Held, that the case came within the decision in Leavers v.

Clayton (8 Ch. D. 584), and that the gift for charitable or

benevolent objects and purposes failed.

Seott V. Brownriyg (L. K. Jr. ix. 24G) (July, 1881, M.E.,

Ireland).
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A testator gave the residue of his estate to B, and S., adding

" upon and for certain trusts and purposes which T have fully

explained to them with power to them and the survivor of

them, etc., to appoint from time to time as occasion may require

other trustees or trustee to carry into effect such trusts." A
letter was found addressed to B. and S. saying that the residue

was given to them ' upon trust to apply it for such missionary Missionary

purposes in Ireland as they should in their discretion think fit.'
P"^P°®^^-

The will was proved, but the letter was not admitted to probate.

The judge held on the evidence that the trust had not been

communicated to and accepted by the legatees, or either of

them ; but he also expressed his opinion that it was void for

vagueness, and declared the heir at law and next of kin entitled

to the residue. He also tried to make out that if the trust had

been a valid one, and had been communicated to and accepted

by the legatees, it would be void under the Wills Act ; but this

certainly is not the law in England (see the chapter on Evasions

of the Georgian Mortmain Act).

Re Hewitt, Mayor of Gateshead v. Hudspeth (49 L. T. 587)

(April, 1883, Kay, J.).

Bequest of £1000 to be invested and the year's interest to be

paid on tlie 9th of November in every year to the new mayor of

Gateshead, to be expended by him in acts of hospitality or charity Hospitality

at such times and in such manner as he might think best.
^"^ ^ '^^' ^'

Held, void on the authority of the decided cases.

Inre Sinclair s Trusts (L. K. Ir. xiii. 150) (Feb. 1884).

A trust for charitable institutions or charitable or religious

subscriptions purely voluntary and spontaneous, held good.

Stone V. A.-G. (28 Ch. D. 4G4) (Jan. 1885, Pearson, J.).

Bequest :
" I desire that the whole of the money over which

I have a disposing power be given in charitable and deserving Deserving,

objects "
:

Held, that tlic testatrix meant objects which were both

charitable and deserving.

SemUe, that a gift for deserving objects alone, or for charitable

or deserving objects, would be Ijad.
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Ec Woodgatc (30 S. J. 517) (May, 188G, North, J.). Gift of

residue of real and personal estate to one of the executors, upon

trust in his discretion to divide the same among the many sick

utilitarian poor with whom he came in contact, or for any other utilitarian
pill pobCb.

pi^rposes that he might approve or choose

:

Ildd, that tliis gift was not confined to charitable objects, and

therefore failed for uncertainty.

Olert V. Barroio (35 Ch. D. 472) (May, 1887, C. A.). Testatrix

srave legacies to a considerable number of charities and societies,

amongst others to the Society for the Protection of Animals

lial)le to Vivisection, and the Home for Lost Dogs ; and she

directed her trustees to pay and distribute all the residue of that

portion of her personal estate which might by law be appro-

priated by will for such purpose among such charities, societies,

and institutions (including or excluding those thereinbefore

Word mentioned as might be preferred), and in such shares and pro-

imTied^'^
portions as the Earl of Shaftesbury should by writing nominate.

Lord Shaftesbury made an appointment to about 150 charities

and societies

:

Held (1) that, looking at the whole will, the words " societies

and institutions " only meant such as were charitable ; and that,

assuming the Society for the Protection of Animals not to be a

charity, its inclusion would not vitiate the gift.

Lea V. Coohe (34 Ch. D. 528) (Feb. 1887, North, J.). A
legacy thus :

" To General William Booth the sum of £4000 for

the spread of the Gospel "
:

—

Held, good.

This case will be found more fully stated in the chapter on

Scheme or No Scheme.

We may add that the following two cases shew that a gift for

Benevolent bencvolcnt purposcs is good by Scotch law :

—

Scotch hw" ^^^^^ ^- Bwrns (cited 2 Do. & Clark, 101, in Ewen v. Banner-

man) (1830). A Scotch testatrix directed the residue of her

estate to be applied by her trustees " in aid of the institution

[? institutions] for charitable and benevolent purposes estab-

lished, or to be established, in the city of Glasgow or neigh-

bourhood thereof, and that in such way or manner and in such
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proportions of the principal or capital, or of the interest or

annual proceeds of the sums so to be appropriated as to my said

trustees shall seem proper," adding, " and I hereby declare that

they shall be the sole judges of the appropriation of the said

residue for the purposes aforesaid "
:

—

Held, good.

Miller v. Boiuan (5 CI. & Fin. 99) (July, 1837, H. L.). A
Scotch testator directed his trustees to apply his residue to such

benevolent and charitable purposes as they should think proper,

and, if the same should amount to £600 or upwards, he recom- Recom-

mended them to apply the proceeds in yearly payments to
™^° "

faithful domestic servants settled in Glasgow ; and if it fell

short he authorized them to distribute it to such charitable and

benevolent purposes as they should think proper

:

Held, that the recommendation was imperative, and the trust

a good charity, and that by Scotch law a gift for benevolent pur-

poses is good.
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CHAPTER XIX.

On Incomplete Gifts.

Effect of Cases occasionally arise in which a testator's intentions are not

gifts. f^^lly manifested, owing to the loss or incompleteness of some

document. In these cases, if the existing documents leave the

amount of the gift uncertain, it nuist fail in any case. But, if

they only leave the purpose uncertain, the gift will be good if

an intention to devote the property to charitable purposes is

clearly expressed. In the absence of such an expression of

intention the gift will fail.

Digest These conclusions are established by the following cases :

—

of cases. ^ _^ ^^ Syderfeu (1 Vern. 224; 7 Vcs. 43, n.) (Feb. 1683,

Lord Keeper). Testator by will charged a manor with the

raising of £1000 out of the profits to be applied to such charit-

Lost able uses as he had by writing under his hand formerly directed,
document.

^^^^ ^^ sucli Writing was found. The Crown, therefore, directed

this £1000 to be applied for the benefit of Christ's Hospital

:

Held, that the sum should be raised and invested in land, and

the annual proceeds thereof applied for ever as a permanent

charity according to the Crown's direction.

London BaijUs V. A.-G. (2 Atk. 239) (Jan. 1741). The report merely

states :
" Two hundred pounds were given under the will of Mr.

Church to the ward of Bread Street according to Mr. his

will."

All parties seem to have admitted that charity was intended,

Blank in and evidence was proffered to fill up the blank in the will, but
^^''''

the same was held inadmissible.

A decree was made for a scheme for the application of the

£200 to some charitable use for the l)enefit of the ward.
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Mills V. Farmer (1 Mer. 55 ; 19 Ves. 483) (Nov. 1815, L. C.

Eldon). Testator, after giving some legacies, said :
" The rest

and residue of all my effects I direct may be divided for pro-

moting the gospel in foreign parts and in England for bringing

up ministers in different seminaries, and other charitable pur- Charities

poses, as I do intend to name hereafter, after all my worldly ^^^^^

property is disposed of to the best advantage." He made a

codicil only giving some private legacies :

Held, a good disposition for charitable purposes, and a scheme

ordered, in settling which regard was to be had to the charities

named by the testator.

Pieschd V. Paris (2 Si. & Stu. 384) (Aug. 2, 1825, V.-C. Leach).

The Vice-Chancellor stated his view of the will in the followincc

words :
" The testator gives to the Governors of Christ's Hospital

a legacy of £1000, upon condition that they and their successors

for ever do distribute and pay the various annual sums next in

his will directed to be paid to the various charitable and other

establishments thereinafter mentioned ; and for that purpose he

gives to the governors of the hospital £30,000 stock bearing

interest of 4 per cent, in the London Dock Company upon the

trusts after mentioned—that is to say, upon trust that they

should receive the dividends and apply the same in the manner

and for the purposes thereinafter mentioned. He then directs

that of such dividends they shall every year pay £100 to the

treasurer of the London Hospital for the sole use and benefit of

that charity, and certain other sums amounting to £650 to nine

other charitable institutions for the use and benefit of those

charities. He then directs that they shall every year pay the

sum of other part of the said dividends to the treasurer p.Luiks

of to be by him applied for the benefit of that charity ;
'^"I'l'ii'^'J '^y

and these blank gifts are four times repeated in the same form

of expression. He tlien directs that they shall every year pay

the sum (jf £200, being the residue of the said dividends, to the

Earl (jf Clucliester for the time being to be by him applied to

certain otlier charitable purjxjses there specified. This last dis-

position makes it evident tliat tlie I'our l)]ank gifts were intended

p
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to amount together to the sum of £250, which, being added to

the sum of £750 before given and the £200 after given, would

complete tlie full sum of £1200, being the amount of the annual

dividends on the £30,000 stock in the London Dock Company.
" Tlie effect of this will is tliat it manifests a general disposi-

tion of the testator to dispose of the sum of £1200 in cliarities

;

but that the testator had not absolutely made up his mind as to

the particular charities which should sliare in the £250.
" I am of opinion, upon the authority of the case of Mills v.

Farmer (1 Mer. 55 ; 19 Ves. 483), and the cases there referred

to, that this Court will execute that general intention ; and that

it must, in that case, be referred to the Master to approve of

a scheme for the application of this £250, having regard to the

nature and character of the other gifts contained in the will."

Eivcn V. Bannerman (2 Do. & Clark, 74) (Nov. 1830, H. L.).

A Scotch settlement directed property to be accumulated till it

Blank nut should amouut to Sterling, and then to be applied to
s'jpp le

. building a hospital and to the maintenance of boys :

—

Held, void for uncertainty.

The settlement directed the hospital to be governed by such

rules as the settlor should appoint, and in default of appoint-

ment, which happened, by the rules and regulations of an

existing hospital.

SemUe, this would have been good if the deed had been good

in other respects.

Note.—This was a Scotch case, involving other points.

A.-G. V. Fletcher (5 L. J. N. S. Ch. 75) (Nov. 1835, Lord

Langdale, M.E.). Testatrix gave the principal and interest of

certain annuities, as they fell in, " to charitable purposes, which

should thereafter be specified," or in default of which, according

to the best judgment of M., sole executor of her will.

She died without specifying any charitable purposes, and M.

renounced probate of her will, but wished to select the charities

:

Discretion Held, that the power given to him was incident to his office,

and failed by reason of his renunciation ; and that the property,

being given to charitable purposes generally, ought to be dis-

incident to

office.
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posed of in charity in such manner as the king by sign manual

might direct.

Commissioners of Cliaritahle Donations v. Cotter (1 Dr. & War.

501) (Dec. 1841, L. C. Sugden). Bequest of £350 stock to

Y. and A. 0. " to be by them applied to charitable purposes instruc-

1-1-11T-. */^)> tions not
according to my instructions deposited with the Kev. A. O. deposited.

The instructions given to A. 0. were verbal, and were merely

to apply it in charitable purposes at his discretion :

Held, that the fund should be applied to charitable purposes

by a scheme.

Semhle, Wliccler v. Sheer (Mos. 288, 301) can be rested on no

other ground than the alteration of the original purpose by the

codicil.

Mmjor, &c. of Gloucester v. Osborn (1 H. L. 272) (July, 1847,

LL. Lyndhurst, Brougham, Campbell, affirming 3 Hare, 136

;

Nov. 1843, V.-C. Wigram). Testator by will gave all his

property to^ his executors. A codicil was found saying, " In

a codicil to my will I gave to the Corporation of Gloucester Purpose

£140,000. In this I wish my executors would give £60,000 ""gt
more to them for the same purpose as I have before named." document.

No other codicil was found :

Held, that both the legacies of £140,000 and £60,000 failed

for uncertainty of the purpose.

The Magistrates of Dundee v. Morris (3 Macq, 134) (May 1st,

1858, H. L., the L. C. and LL. Cranworth and Wensleydale).

Testator left papers saying, " I wish to establish in the town of What is

Dundee [an hospital strictly in size the management of the

interior of the said hospital in every way as Heriot's Hospital in

Edinburgh is conducted] tlie inliabitants born and educated in

Dundee to have the ])reference of tlie towns of Forfar, Arbroath,

and Montrose, l»ut iidiabitants of any other county or town arc

excluded." Another paper said :
" I herel)y wish only one

liundred boys to be admitted to the hospital at Dundee [and the

structure of the liouse to be less tlian that of Heriot's Hospital]

and to contain one hundred boys in place of one hundred and

eighty lioys." The words in brackets were struck out. Another

!• 2
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Document
refu-ied

probate.

Some
orphanage.

paper said :
" I beg the Court to nominate a judicial factor to

manage my property, etc., to erect an hospital in Dundee to

educate the poor children of the nine trades, the name of Morgan

to be preferred, although they do not belong to Dundee. I

wish that the hospital may not be very expensive, as it is for

poor children. The judicial factor is not to take place till the

death of my sister Agnes Morgan. If my sister's death was to

take place before mine, I wisli at my death my house in 17,

Coats Crescent, and furniture to be sold, likewise my house and

grounds in Calcutta, and the money to go to the fund for the

hospital in Dundee to educate the poor children of the nine

trades of Dundee, the name of j\Iorgan to be preferred "
:

Held, not void for uncertainty.

Aston V. Wood (L. E. 6 Eq. 419) (July, 1868, V.-C. Giffard).

Testator said :
" I give to the trustees of Mount Zion Chapel,

where I attend, £3500, and appoint as trustees to the same

J. W, A. my nephew and T. G., Doves Hill. And I direct that

their receipt shall be a sufficient discharge to my said executors,

and the money to be appropriated according to statement

appended. Any property whatever, book-debts, shares, that

above does not dispose of I give to my nephew and residuary

legatee Albert Wood."

There was no statement appended to the will, Ijut a separate

paper was found amongst the testator's effects in his hand-

writing containing notes of appropriation of seven different sums

of £500 each to as many charitable purposes. This paper was

not signed, and had been refused to be admitted to probate by

the judge of that Court. The two persons named in the will

were not trustees of the Mount Zion ChajDel

:

Held, that the sum was bequeathed upon an incomplete and

indefinite trust, and that the bequest therefore failed and the

sum fell into the residue.

Gillan v. Gillan (L. K. Ir. i. 114) (Jan. 1878, V.-C. Chatterton).

Bequest of all property to A. for life and then to C. for life,

adding, " And at her death to leave £200 to some orphanage

that I may name hereafter "
:
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Held, a good charitable gift to be carried out by the Court.

A gift by will of a sum " not exceeding " a specified amount, Sum not

is not void for uncertainty, but is a valid gift of that amount ^^ '"^'

(Co/je V. Wilmot (1 Coll. 396, n.) and Thoiiiijson v. Tlwvi'pson

(1 Coll. 396)). Compare In re Sandersons Trust (3 K. & J. 497).

In ITartshornc v. Nicholson (1858, 26 Beav. 58), which will

be cited hereafter in the cases on Mortizing, a case will be

found of a will with two blanks, one of which was supplied by

the context, while the other could not be supplied, and consti-

tuted a fatal omission.
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CHAPTER XX.

On Gifts for the Benefit of Particulah Localities.

The cases which decide that a gift for public purposes at a

specified locality is valid are the following :

—

Mitford V. Reynolds (1 Phillips, 185) (Nov. 1841, Dec. 1842,

L. C). Testator gave the residue of his property thus :
" After

deducting the annual amount that will be requisite to defray

the keep of my horses (which I will and direct be preserved as

pensioners and never under any plea or pretence to ]je used,

rode, or driven or applied to labour) to the Government of

Bengal for the express purpose of that Government applying the

Beneficial amouut to charitable, beneficial, and public works at and in the

and public
:^^ ^^^ Dacca, in Benfral, the intent of such bequest and direction

works at D. J
^ -,^ ^ T T 1 • 1 1

being that the amount shall be applied exclusively to the

benefit of the native inhabitants in the manner they and the

Government may regard to be most conducive to that end "
:

Held, on inquiry that the Government of Bengal meant the

Governor-General of India

:

Held, also, that this trust was a valid charitable trust, and

the Court would ultimately direct the money to be paid to the

Governor-General.

Dolan V. Macdermot (L. R. 5 Eq. 60) (Nov. 1867, Lord Ptomilly

;

affirmed L. E, 3 Ch. 676 ; June, 1868, Lord Cairns). Testator

gave his residuary estate, consisting of pure personalty, to

trustees upon trust after his wife's death to lay out and bestow

the same " in such charities and other public purposes as law-

Public pm-- fully might be in the parish of Tadmarton in the county of

p,.ses at t. Oxford," as the trustees should, in the event of his leaving no

specific directions by any codicil to his will, think fit. He
made no codicil

:
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Held, a good trust for sucli charitable purposes in and for the

benefit of the parish named as the trustees should think fit.

Wilkinson v. Barhcr (L. E. 14 Eq. 96) (June, 1872, Lord

Eomilly, M.E.). Testator gave the residue of his pure personal

estate to the town trustees of Shefl&eld upon trust to invest in

the funds or such other investments as they might invest their

trust monies on and apply the income for such objects of public Public

utility in Shefi&eld or for such other charitable purposes (not ^ " ^^

being of an ecclesiastical nature) as the general income of the

trust funds belonging to them was applicable.

These trustees were an ancient body having large trust funds

applicable for public and charitable purposes, with power to

invest them in land for widening and improving streets and

other like purposes

:

Held, a good charitable bequest, and not invalidated by the

power to buy land.

Note.—The testator in this case directed the legacy duty on Legacy

his pure personalty to be paid out of the proceeds of his realty

and impure personalty. And it was held that this could not

be done, but the legacy duty must be paid out of the pure

personalty.

It is difficult to see on what principle a trust for public works

or objects of public utility at a particular place should be held

valid, and a trust for public purposes generally should be held

void, as was done in Vczey\. Jamson (1 Si. & Stu. 69, ante, p. 199).

And, as the former view is more reasonable, the Courts might

perhaps hold that the last-mentioned case was o\'erruled by the

cases here stated.

"VVe may add a case in which effect has been given to still

more indefinite words, namely, " purposes conducing to the good

of a whole county "
; Ijut in tliis case tlie attention of the Court

was directed to other x^oints in the case, and the point we are

now considering was mentioned in tlie argument, but does not

appear to have received the consideration it deserved.

A.-G. V. Earl of Lonsdale (1 Sim. 105) (Jan. 1827, V.-C).

Testator had built a school upon settled land. iU- bis will made

duty.
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in 1G98, he gave land of his own to trustees, in trust to be a

fund or to employ and dispose of the rents and profits thereof

for the maintenance and salary of the schoolmasters of the free

school for which he had erected a house at L., and for the

management of the same ; or otherwise upon such trusts and

for such other purposes as his executors should think most con-

Good of ducing to tlie good of the county of W. and especially to the
*^°"° ^" parish of L. The testator's successors diverted the scliool house

to other purposes.

Held, (1) that the school was a charity
; (2) that the trust to

maintain the school failed by reason of the diversion of the

school house to other purposes
; (3) that the alternative was a

good charitable trust, and a scheme should be settled for the

application of the rents to some charitable purpose or purposes

conducing to the good of the county of W. and especially of the

parish of L.

Specific Consistently with these decisions a gift for a specific public

purpose. purpose at a particular locality is a charitable gift.

Jones V. Williams (Amb. 651) (c. 1770, L. C). Testator gave

£1000 to arise by the sale of his real estate for the purpose of

Water bringing spring water from S. or elsewhere to the town of C. for
supp y. ^YiQ use of the inhabitants for ever :

Held, a charitable gift and therefore void under the Georgian

Mortmain Act.

And gifts for the improvement or for the benefit and ornament

of particular towns are also charitable gifts ; and so are gifts for

the relief of taxes at a particular town, and in aid of rates. On
this subject, reference should be made to the chapters on Gifts

for Parishes, and Gifts for the I'oor; and the following cases

may here be added :

—

Wright V. Hohcrt (9 Mod. G4, M. T.) (1722, Lord Macclesfield).

A piece of land at W. was conveyed several centuries ago to

Common trustees and their heirs, to the intent that as many inhabitants

of that village as were able to buy three cows might put them

there to grass in the day time from the first Monday in May to

the first day of August for ever, and from that day to be in

pasture.
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common for all the inhabitants there until Ladyday following,

and then to be enclosed for raising the grass until the first

Monday in May for ever.

Commissioners under the statute 43 Eliz. c. 4, finding only

the usage and not the grant, ordered the land to be let for the

benefit of the apprenticing of poor boys of the parish ; but the

grant was produced on an appeal to the Lord Chancellor, and the

terms of it were held to be lawful and the decree of the com-

missioners was reversed.

This is treated by Lord Selborne in Goodman v. Mayor of

Saltash (7 App. Cas. 642) as only being sustainable on the

ground that it was a charitable trust.

Ifotvse V. Chaijman (4 Ves. 542) (April, 1799, L. C).

Testator directed his executors to convert certain property

and thereout pay his debts, adding, " My will is that the residue

of the money be appropriated to the improvement of the city of improve-

Bath, and be placed by my executors in the bank of Messrs. H. <.}(.„_

in this city, at the rate of £3 per centum per annum, and that

it shall be drawn out of the said bank as the improvements

shall require "

:

Held, that this was a charitable bequest and therefore void as

to impure personalty. The testator's debts and the costs were

payable primarily out of the general residue of the testator's

personalty, and then out of the pure and impure personalty

comprised in the above bequest rateably.

Mayor, etc. of Faversham v. Ryder (18 Beav. 318) (March,

1854, Eomilly, M.E. ; afarmed 5 De G. M. & G. 350 ; June,

1854, L.JJ. Knight Bruce and Turner).

Testator bequeathed £1000 Bank Annuities to trustees upon

trust, after the death of certain tenants for life, " to transfer
"

the same " unto the mayor and jurats of the town of Faversham,

in the county of Kent, being the place of my nativity, to

whom I give " the same. " My original intention was that the

same should have Ijeen applied towards the erection of a tower

or steeple of the parish cliurch tliere, but having l)eeu anticipatetl

ill that design by a late bequest, which is now carrying into
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execution, my desire therefore is that the same may be applied

ill such manner and for such purposes as the said corporation

Benefit and shall judge to be most for the benefit and ornament of the said
ornament . }>

of town. town :

Held, a good charity. As the trust might be performed with-

out bringing land into mortmain, a condition to that effect was

considered as implied in it :
" If one orders a thing to be done,

but does not say how it is to be done, surely he must be taken

to mean that it shall, if possible, be lawfully done."

Corporcdion of Wrexham v. TamiMn (W. N. 1873, 145)

(June, V.-C. Wickens). Testator, domiciled in Australia, but

having some property in England, bequeathed to the mayor and

corporation of the borough of Wrexham, Wales, a legacy of

£1000, to be spent and applied in the discretion of the said

Benefit of mayor and corporation in the best way for the use and benefit

borough.
^^ ^j^^ g^-J i^Qj-Qugii town or of the inhabitants thereof, or of

the institutions in the same borough:

Held, that the legacy w^as valid, and that it must be applied

to and for the use and benefit of institutions which were for a

public or charitable purpose. (See 21 W. E. 768.)

Funds of Funds also which have been devoted to the benefit of par-

bodSs'heid ticular towns by Crown charters or Acts of Parhament have

charitable, 'been held to come under the general law of charitable trusts.

A.-G. V. Brown (1 Swaust. 265) (April, 1818, L. C. Eldon).

An Act of Parliament appointed commissioners to pave,

light, and watch the town of Brighton, and protect it against

the sea, and authorized them to levy rates, and a duty on

coals

:

Held, that a Parliamentary grant of a duty on coals to

protect the tow^n against the sea was a charitable trust.

A.-G. V. Heelis (2 Si. & Stu. 67) (Jmie, 1824, V.-C. Leach).

A private Act of Parliament appointed commissioners to

enclose a common and sell and let it in lots and apply the

money in paving, lighting, etc., a town, with power to levy rates

for the same purpose :

Held, that the commissioners could be compelled to render
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an account of the proceeds of the common in the Court of

Chancery. Funds supplied from the gift of the Crown, or the

legislature, or from private gift, for any legal public or general

purpose, are charitable funds to be administered by Courts of

Equity.

A.-G. V. Ma7jor of DuUin (1 Bligh, N. S. 312) (H. L. 1827).

Certain Acts empowered the corporation of Dublin to borrow

money, lay down water-pipes, and levy rates, and directed them

to furnish annual accounts to the Lord Lieutenant to be laid

before Parliament, which they did

:

Held, that the Court of Chancery in Ireland had jurisdiction

to entertain an information and bill charging the corporation

with breaches of trust in the matter.

A.-G. V. Mayor and Corporation of Carlisle (2 Sim. 437)

(1828). The bill and information alleged that certain property

had been granted to the defendants by the Crown, on trust to

apply the rents thereof in maintaining the peace within the

town, and charged tliat the defendants had misapplied the same.

The defendants demurred to this, and this demurrer was over-

ruled, and an appeal from this decision was afterwards dismissed

(Ibid. p. 451, n.).

A.-G. V. Corporation of Shrewslury (G Beav. 220) (May, 1843,

Lord Langdale).

A Crown charter of 24 Hen, G authorized a corporation to Fund for

levy tolls on a bridge and apply the same for the repair and
bridge,"

amendment of the bridges, gates, towers, and walls of the town,

" without yielding any account or reckoning thereof to us or our

heirs."

In 1702 the corporation relinquished their right to levy tolls

on tlie bridge in consideration of £0000 raised by subscription,

of which £4000 was applied in building a better bridge, and

£2000 was invested. The corporation proposed to spend the

£2000 on other matters :

J[eld, that the purpose of tlie charter was charitable; that the

corporation was aecouiiliible ; tliat the investments representing

the £2000 were helil by the corporation in trust to apply the
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dividends towards the repairs of the bridges and walls ; and

they should be restrained from applying them to any other

purpose.

A.-G. V. Eastlahc (11 Hare, 205) (April, 1853, V.-C. Wood).

A local Act appointed commissioners for the town of Plymouth

with power to levy certain rates for paving, lighting, watching,

widening, and improving streets in the town

:

Held, that this was a charitable object, and the Attorney-

General could sue to restrain any improper application of the

money. The commissioners were accordingly restrained from

applying the money in promoting an Act of Parliament to re-

lieve them from some difhculties caused by the Municipal

Corporation Act (5 & 6 Will, 4, c. 76) and to restore certain

powers given by their original Act.

A.-G. V. Busliby (24 Beav. 299) (July, 1857, Eomilly, M.Pt.).

A testator in 1494 devised the use of a certain tenement at

G. to the town and community of G. for ever, " for the discharge

of the tax of the commonalty of G. to King Henry the Seventh

and his successors for ever thenceforth to be granted "
:

Held, a charity for the benefit of the whole town, and a

scheme directed.

Property But it lias been held that property purchased out of the funds
of a city

qI" ^j^g Tower Ward of the city of London to be used as a watch-
ward. _•'

house, board-room, and muniment-room, is not the subject of a

charitable trust (Finnis to Forbes (No. 1), 24 Ch. D. 587
;

V.-C. Bacon, May, 1883).

But in Bmjlis v. A.-G. (1741) (2 Atk. 239) a legacy to Bread

Street Ward was treated as a charitable gift.

liight ot In Good.man v. Mayor of Saltash (7 App. Cas. 633) (Aug.

foroysters. 1882, H. L.) the corporation of Saltash proved that they had

enjoyed a several oyster fishery in certain parts of tlie river

Tamar from time immemorial, saving only that the free inhabi-

tants of ancient tenements within the borough had dredged for

oysters there from Candlemas-day to Easter-eve in each year.

The corporation wished to contest the legality of this dredging,

and brought an acUon, in which they succeeded in the Courts
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lielow, on the ground that the dredging right could not exist at

la-w. But this was reversed in the H. L,

Lord Selborne suggested (p. 642) that the fishery might have

been originally granted to the corporation subject to a condition

or proviso that the free inhabitants of ancient messuages within

the borough should be entitled to fish from Candlemas to

Easter. He said, " In such a grant there would be all the

elements necessary to constitute what in modern jurisprudence

is called a charitable trust. A gift sul;)ject to a condition or

trust for the benefit of the inhabitants of a parish or town, or of

any particular class of such inhabitants is, as I understand the

law, a charitable trust ; and no charitable trust can be void on

the ground of perpetuity."

There appears to be a conflict of principle between this

decision and the judgment of V.-C. Hall in Prestncy v. Mayor

ami Corporation of Colchester (April, 1882, 21 Ch. D. 111).

In Wilson v. Barnes (38 Ch. D. 507) (May, 1886, C. A.) it Repair of

appeared that Queen Elizabeth had been lady of a manor ^^^ ^^ '

adjoining the sea, and had made an arrangement with the

tenants, whereby they undertook to keep in repair a certain

sea-wall, and the Queen's commissioners agreed that the tenants

should "have the woods grown in W. Wood for and towards

the reparation of the sea dykes." In the course of time the

Queen sold the manor, the sea receded, the entire wood was cut

down and the proceeds were invested, the lord of the manor

took possession of the site, and the tenants claimed the invest-

ments representing the proceeds of the wood.

It was held that the woods were devoted for ever to a charit-

able purpose, and, being no longer required for that purpose, the

fund representing them should be applied, cy-pres, by means of

a scheme.

In re CJiristchurch Inclosure Act (35 Ch. D. 355) (March, 1887, Common of

Stirling, J.) (on App. 38 Ch. D. 520, March, 1888). A private
*"''""y-

Act (42 Geo. 3, c. 43) for enclosing certain waste lands at Christ-

cliurcli, directed certain commissioners, inter alia, to allot to tlie

lords <ii' tlie several manors in wliich the waste 'M'ound were
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situated " in trust for the occupiers for the time Ijcing of all

such cottages and tenements containing less than one acre each

as were erected on ancient sites, or have now been erected more

than 14 years, in lieu of their rights or pretended rights or

custom of cutting turves " in the said waste lands, so much of

the same as the commissioners should think proper, not exceed-

ing five acres or inceeding two acres per tenement, for a turf

common to be used by the occupiers of such tenements under

the control of the lords of the manors and the churchwardens

and overseers.

The commissioners awarded 425 acres for the turf common,

and a strip of this had been taken by a railway company,

and a (|uestion was raised as to tlie proper application of the

purchase money.

Stirling, J., considered that this was a special perpetuity

created by Parliament for a particular purpose, but the C. A.,

following the case of Goodman v. Mayor of Saltash, pronounced

it to be a charitable trust.

Rights of In In re Norioich Town Close Estate (W. K 1888, 173 ; 32 S.

freemen of
j^ g29) the Attorney-General took out a summons under the

Charitable Trusts Acts for a scheme to regulate the riglits of

the freemen of ISTorwich over certain land. The freemen objected

that their rights were corporate rights and not a charitable trust.

The material section was sect. 23 of the Act of 1853. Mr.

Justice Kekewich held that the Charitable Trusts Acts did not

apply unless there was a charitable trust declared by some deed,

will, or decree of the Court, and the Attorney-General should

therefore first obtain such a decree by independent proceedings.

Apparently the Attorney-General would succeed if he took

the proceedings suggested.
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CHAPTER XXI.

On Gifts to Doubtful and Defunct Societies.

It often happens that a testator expresses to give a legacy to Doubt as

some society, and no society can be found exactly answering the °
^°"'^ '

name and description employed by him. The gift then is not

void for uncertainty (Bunting v. Marriott (1854), 19 Beav. 163) ;

but the Court will decide what society is meant {Middleton v.

Clithcrow (1798), 3 Ves. 734).

The rules for determining the object of the testator's bounty Evidence

are the same for societies as for individuals. Evidence is always

admissible of the circumstances of the testator and the possible

claimants, so that the Court may realize the state of mind of

the testator at the time at which he made his will. If this

evidence still leaves a doubt as to the object intended by the

testator, then, but not otherwise, declarations of intention ex-

pressed by the testator are admissible in evidence
(
JVi/son v.

Squire (1842), 1 Y. & C. Ch. C. 654 ; aibson v. Coleman, W. N.

1868, 96). The Court will, however, decide the question on the

first kind of evidence, if possible (Bradshaw v. Thompson (1843),

2 Y. & C. Ch. C. 295) ; and, in that view, it has been held that

the fact of the testator having subscribed to one society, and not

to another, is enough to turn the scale in favour of the former

(A.-G. v. Hudson (1720), 1 P. Wms. 674; In re Kilvert's Trusts

(1871), L. R. 7 Ch. 170 ; In re Briscoe's Trusts, W. N. 1872,

42 ; In re Elizaheth Fearn's Will, W. N. 1879, 8 ; Oldershaw

V. Governesses' Benevolent Institution (1887), 3 Times Piep. 668)

;

Ijut this fact will not prevail over an indication of the locality in

the will {Wilson v. Squire (1842), 1 Y. & C. Ch. C. 654).

When the point cannot be resolved by evidence either of
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Cy-pr^s circumstances or intention, the Court considers the general

tTm''^'^'
intention of the testator to prevail, and applies the fund cy-pfes

{Simon V. Barler (1828), 5 Euss. 112 ; Loscomhe v. Wintringham

(1850), 13 Beav. 87; Daly v. A.-G. (1860), 11 Ir. Ch. Hep. 41

;

In re Hyde's Trusts, W. N. 1873, 202).

The Court can do this in two ways : either by dividing the

fund between all the societies, which may possibly be intended

;

or by settling a scheme for the administration of the fund. The

settlement of a scheme has only been adopted in cases in which

tlie i'mul left l)y the testator was reasonably sufficient to be

administered by itself {In re the Chryy Society (1856), 2 K. & J.

615), or no society at all could be found having for its object

that indicated by the testator {Loscomhe v. Wintringham (1850),

13 Beav. 87). When the testator's intention has been to

benefit some hospital or extensive charity, the principle of

division has been adopted. Moreover, when it has been possible

to fix the relative scale of operations of several societies, the fund

has been divided rateably {Bennett v. Hayter (1839), 2 Beav. 81)

;

but, when the operations of the societies have not been easily

commensurable, the principle of equal division has been adopted

{Waller v. Childs (1765), Amb. 524; Bennett v. Hayter (1839),

2 Beav. 81 ; Gilson v. Coleman (1868), W. N. 96 ; In re

Alchin's Trusts (1872), L. R. 14 Eq. 230).

Where a testator contemplated the existence of several

hosi)itals, and gave the selection to his executor, and then erased

the executor's name, the Court selected {White v. White (1778),

1 Bro. C. C. 12).

Claimants In somc cascs the Court has allowed rival claimants to agree

may agree.
^^ ^y^. ^ f^^^i^d jjg applied in a different way from that which the

Court was disposed to favour {Bunting v. Marriott (1854),

19 Beav. 163 ; In re Briscoe s Trusts (1872), W. K 42, 76).

Existing We may remark in this place, that even when a testator

association
(jgyQ^gg ^ sum of moucy to a certain purpose, without indicating

trustee of any society to administer it ; still, if a society can be found,
^^ '

which labours to effect the testator's object, and the administra-

tion of the fund by means of a scheme would be expensive or
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troublesome, the Court may, and often does, hand over the

money to the established society {Bennett v, Hayter (1839),

2 Beav. 81 ; /ti re Maguire (1870), L. K. 9 Eq. 632 ; see also

A.-G. V. Hanhey, L. E. 16 Eq. 140, n., stated in the chapter on

Political Gifts).

Finally, it is sometimes found that the testator intended to Effect

benefit a society which has ceased to exist. In those cases the dissolution

gift has been held to lapse, as in the case of the death of an of society,

individual, and no case arises for applying the fund cy-pres.

This contrasts with those cases in which a fund has been

devoted to some charitable purpose, such as redeeming captives,

and in the course of years no objects can be found for its

exercise. In such cases the fund is diverted by the Court to

some other charitable object.

The result of holding the gift to lapse has been arrived at,

whether the society closed in the interval between the date of

the will and the testator's death {Marsh v. Means (1857), 3 Jur.

K S. 790 ; Lanrjford v. Gowlancl (1862), 3 Giff. 617 ; Fisk v.

A.-G. (1867), L. Ii. 4 Eq. 521 ; Clarlx, v. Foumlling Hospital,

Highmore, 552), or before the date of the will {Langford v.

Goidand (1862), 3 Giff. 617 ; Broadhent v. Barroio (1885), 29

Ch. D. 560), or even after the testator's death, but before

the actual payment of the legacy {Clark v. Taylor (1853),

1 Drew. 642). But the last-mentioned case is opposed to

Hayter v. Trego (1830) (5 Kuss. 113), where, under similar

circumstances, a fund was applied cy-pres. And see A.-G. v.

Fraunces (AV. N. 1866, 280), stated in the chapter on Foreign

Charities.

When a fund has been actually devoted to the purposes of Subsequent

some charitable society, and the society is afterwards dissolved,

leaving the fund unexpended, the fund is applied cy-pres {Tncor-

porated Society v. Price (1844), 1 Jo. & Lat. 498 ; In re Tcmple-

moyle School (1869), I. E. 4 Eq. 295).

Cases sometimes occur in which one society has expired and ('li'»"ge

another similar society exists, and a question is raised whether " '""^'^ ^'

tlie legacy lapses or goes to the existing society {Coldivell v.

Q



226 CHAKITABLE BEQUESTS.

Special

trust

preserved.

Digest

of cases.

Holme (1854), 3 Sm. & G. 31 ; Mahcown v. Anlagh (1870), I. E.

10 Eq. 445).

In III re Wilsons Will (1854) (19 Beav. 594), a society

merged itself in another after the testator's death, but before the

date for payment of a legacy bequeathed to it, and the last-

mentioned society received the legacy ; but in Mahcovm v.

Ardagh (1876) (I. E. 10 Eq. 445), a merger took place before

the date of the will, and the legacy was held to fail.

• The cases on the lapse of legacies to defunct societies also

contrast with cases in which some society or official is made the

trustee for administering some trust other than the furtherance

of its own purposes. In such cases the rule applies that a

trust shall not fail by reason of the failure of the trustee, and

the Court will preserve the trust, and appoint new trustees if

necessary. The cases of A.-G. v. Stephens (1834) (3 My. & K,

347), and Marsh v. A.-G. (1861) (9 W. E. 179) are instances of

the application of this rule.

A gift to " all the hospitals " has been held to mean, all in

the town in which the testatrix lived {Masters v. Masters (1718),

1 P. Wms. 420).

"We can now give in chronological order the cases on doubtful

and defunct societies :

—

Masters v. Masters (1 P. Wms. 420) (1718, M.E.).

Testatrix by will gave to the poor of two hospitals in Canter-

bury (naming them) £5 apiece.

By a codicil she gave " £5 per annum to all and every the

hospitals" (without further description). The testatrix lived

in Canterbury

:

Held, that the hospitals in the codicil meant all the hospitals

in Canterbury, but did not include a hospital about a mile out

of the town, though founded by the archbishop.

A.-G. V. Hudson (1 P. Wms. 674) (M. T. 1720, L. C).

Testator resided at S., and was a subscriber to a charity

school there, of twelve boys and twelve girls. He took an

interest in these charity children, and stated he would leave

them something at his death. There was a free school in the
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same town. Testator by will gave £500 " to the charity

school." Apparently the school to which the testator sub-

scribed was most usually known as the charity school

:

Held, that the school to which the testator subscribed was

entitled to the legacy.

Waller v. Childs (Amb. 524) (Nov. 1765, M.E.).

Gift of ultimate residue in trust for the augmentation of the

charitable collections which should be then made for the benefit

of the poor dissenting ministers of the gospel residing and

living in any of the counties of England, to be paid to the

treasurer or treasurers of such charitable societies or fund for

the time being for that purpose as the major part of them should

direct.

There were three such societies, for which annual collections

were made, supported respectively by the Presbyterians, Inde-

pendents, and Baptists

:

Held, that the money was divisible between the three societies,

but it is not stated in what shares.

White V. White (1 Bro. C. C. 12) (July, 1778, Lord Thurlow).

Testator gave half his residue to the Foundling Hospital, and

the other half to the Lying-in Hospital, and if there should be

more than one of the latter, then to such of them as his executor

should appoint. By the will he appointed A. to be his executor,

but afterwards erased A.'s name from the will. There were

several Lying-in Hospitals at his death :

Held, that the gift to the Lying-in Hospital did not fail, and

the Master was directed to report to which it should be paid.

Middleton v. Clitherow (3 Ves. 734) (March, 1798, L. C.

Loughborough).

Testator bequeatlied certain monies " to the society for in-

creasing clergymen's livings in England and Wales for the

perpetual purpose of increasing their livings."

An inquiry was directed what society was meant, and it was

lield that Queen Anne's liounty was meant, altliougli tlic rules

i)\' that society required all their funds to lie laid out in land,

and the Ijequest was thereby rendered void uii(h'r the Creorgian

Q 2
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Mortmain Act. The society afterwards altered its rules in this

respect.

Clark V. Foundling Hos'pital (Highmore on Mortmain, 552),

Testatrix, by will in Feb. 1800, left a legacy to the Magdalen

Hospital at Bristol. She died in August following, and the

hospital was not in existence at her death :

Held, that the legacy lapsed.

Simon v. Barlcr (5 Taiss. 112) (July, 1828, M.R.).

Gift to "the treasurer, governor or directors of the Guernsey

Hospital for the time being the sum of £200 stock 3 p. c.

Bank Annuities, to be applied towards carrying on the charitable

designs of the said corporation."

There were two hospitals in Guernsey and nothing to shew

which was intended :

Held, not void for uncertainty, but to be applied in charity

by the Court.

It is not stated wdiat the Court did, but it can hardly have

done else than give half to each hospital.

Ilayter v. Trego (5 Btuss. 113) (March, 1830, M.E.).

Testator, by will dated June, 1819, gave £500 to a voluntary

society called " The Plymouth and Devonshire Asylum for the

Eeception of I'emale Penitents."

The testator died in June, 1821, at whicli time the asylum

was still in existence ; but on May 29, 1822, before the assets

could be administered, the society was dissolved, the charitable

establishment was broken up, and the furniture and other

property belonging to it were sold.

It was held that the fund should be applied cy-'pres ; and a

scheme was directed. But the only question argued, was

whether it should be applied by the Court, or appointed by the

Crown, and it was not suggested that the gift lapsed altogether,

and no case was cited except Moggridge v. Thachwcll (7

Ves. 78).

A.-G. v. Stephens (3 My. & K. 347) (April, 1834, M.R.

Leach).

The Act 8 Geo. 1, c. 17 imposed certain duties on merchandize
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sent to Portugal. The duties were to be paid to a treasurer

appointed at a meeting of the Consul-General and British

merchants and factors in Portugal and applied under their

superintendence for certain charitable purposes. This was
called the British Contribution Fund.

A testator left £10,500 new 4 per cent, funds to the British

Consul-General and the treasurer of the British Contribution

Fund in Lisbon on trust to pay certain annuities, adding " and

as the annuitants drop off the same to devolve to the British Special

Consul merchants and factors to bestow at their discretion at
*^"**-

public meetings by plurality of votes to widows and orphans."

After the date of the will and before the testator's death, the

Act 8 Geo. 1, c. 17 was repealed by the 6 Geo. 4, c. 87, s. 17,

and the British Contribution Fund and its treasurer were

abolished :

Held, that the testator's charitable gift did not fail, and an

order made to appoint a trustee in the place of the treasurer of

the fund.

Bennett v. Hayter (2 Beav. 81) (July, 1839, Lord Langdale,

M.Pl.). Bequest of " as many thousand 3^ per cents, to the

following charities, viz. £1000 to the Jews' poor, Mile End

;

£1000 to, &c. ; to the preachers in the Presbyterian, Baptist and

Independent persuasions £1000 to each; £1000 to Quakers'

preachers."

It was proved that there were two charitable institutions

called hospitals for the relief of poor Jews at Mile End, one

governed by persons called wardens and the other managed by

trustees.

The Court ordered half the legacy to be paid to the wardens

of the first-mentioned hospital, and the otlier half to tlie trustees

of second hospital, to be applied in each case for the general

purposes of the institution.

The Court ordered tlie Baptist legacy to be paid as to one-

fourth to a fund called " The General Jiaptist Fund," and thrce-

fourtlis to a fund called " The Particular ]ia])tist Fund," because

that was about the projiortiuii ol' the nuiiil»ers of preachers of
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the two bodies. The Quaker legacy was given to an institution

called " The Meeting for Sufferings " of the Quakers.

Wilson V. Squire (1 Y. & C. Ch. C. G54) (June, 1842, Y.-C.

Knight Bruce). Bequest of pure personalty to " the governors

and trustees of the London Orphan Society in the City Eoad,

or unto such other person or persons as should be entitled under

or by virtue of the rules and regulations established for the

government of the said society to receive the same to and for

the benefit of tlie said society."

The legacy was claimed by tlie Orphan Working School in

the City Eoad, and the London Orphan Asylum, then established

at Clapton. The testator had been a subscriber to the latter,

but not to the former

:

Held, that paying regard to all evidence of the circumstances

of the testator and the claimants, the former society was in-

tended by the expression of the will ; and there was not such

doubt on the point as to admit evidence of the testator's in-

tention.

Bradshaw v. Thompson (2 Y. & C. Ch. C. 295) (May, 1842,

V.-C. Knight Bruce).

Bequest of residue to be divided equally amongst a list of

charities as follows :
—

" The London Orphan Asylum, Clapton
;

St. George's Hospital, Hyde Park Corner ; Middlesex Hospital,

Berners Street ; Indigent Blind School, St. George's Fields

;

Westminster Hospital, Charing Cross ; London Hospital, White-

chapel Eoad ; Eefuge for the Destitute, Hackney Eoad ; London

Ophthalmic Hospital, Moorfields; Seamen's Hospital Society,

Bishopsgate Street."

The share given to the Westminster Hospital, Charing Cross,

was claimed by (1) the Westminster Hospital in Broad

Sanctuary; (2) the Eoyal Westminster Ophthalmic Hospital

in King William Street, Charing Cross ; and (3)^ the Charing

Cross Hospital, Agar Street, West Strand. No. 2 was a few

yards nearer to the statue at Charing Cross, than No. 3 ; but

No. 3 was a general hospital

:

Held, having regard to the other descriptions employed by
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the testator, that he meant a general hospital at Charing Cross

and Xo. 3 was the hospital intended.

TJie Incorporated Society v. Price (1 Jo. & Lat. 498) (Ireland,

1844, Lord St. Leonards).

A perpetual rent-charge of £30 per annum was limited to the

plaintiff society in 1745 towards the maintenance of a certain

school. This was duly paid and applied until 1829, when the

school was closed.

It was held that the rent-charge was payable and should be

applied cy-pi^es.

Loseombe v. Wintringham (13 Beav. 87) (November, 1850,

Lord Langdale, M.K.). Bequest of £500 to the " governors,

guardianc, and trustees of a society instituted for the increase

and encouragement of good servants," to be expended in such

manner as to them should seem most meet towards carrying on

the well-planned institution and intents of the said society.

No such institution could be found

:

Held, that there was a general charitable intention and the

fund would be applied cy-pres.

Clark V. Taylor (1 Drew. 642) (July, 1853, V.-C. Kindersley).

" I give to the treasurer for the time being of the Female Orphan

School in Greenwich aforesaid, patronised by Mrs. Enderby, the

sum of £50 for the benefits of that charity." Will dated March,

1839 ; he died October, 1840. Mrs. Enderby kept a private

school of this nature at her own expense until November,

1846, and then closed it. For some reason the legacy remained

unpaid. Mrs. Enderby does not seem to have made any claim.

The Crown asked to have it applied cy-pres :

Held, that the gift failed, and the money fell into the residue.

Coldwell v. Holme (3 Sm. & G. 31) (January, 1854, V.-C.

Stuart). Bequest of £200 to the treasurer of the Benevolent

Institution for the delivery of poor married women at their own

liabitations. There had been a society of that name and the

testatrix had been a life member of it, but it had come to an end

ten years before the date of the will. Tlie legacy was claimed by

another society, which had existed nearly a century, and which
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Ignor.incc

of fiict not

presumed.

Waiver of

claim

allowed.

for thirty years had borne tlie name of " The Eoyal Maternity

Society," for delivering poor married women at their own habi-

tations.

Tlie Yice-Chancellor declined to assume that the testatrix was

ignorant that the society, of which she had been a member, had

been dissolved, and that there was another society in existence

similar in name and identical in purpose ; and held " The Eoyal

Maternity Society " entitled to the legacy.

Bunting v. Marriott (19 Beav. 163) (November, 1854, Eomilly,

M.E.).

Bequest of residue to the treasurer of the fund for the super-

annuated preachers and widows of Wesleyan ministers.

There was no such fund, but there was a fund called " Tlie

Worn-out Ministers and Ministers' Widows' Auxiliary Fund,"

commonly called " The Preachers' Fund," and applied primarily

in providing for superannuated preachers and preachers' widows,

but sometimes also in making small payments to the children

of deceased preachers. There was also a fund belonging to a

society called " The Itinerant Methodist Preachers' Annuitant

Society," for the benefit of Methodist preachers and their widows,

generally called " The Preachers' Fund Society." The testator

was an annual subscriber to the former up to his death, and to

the latter he had once, in 1826, given a donation of £30. The

chief clerk certified in favour of the latter, and the former was

satisfied with the finding; but the next of kin contended that

the bequest was void for uncertainty :

Held, that the testator must have intended one of the two

funds, and as there was no contest between them the certificate

would be confirmed. The judge said he thought, if there had

been a contest, he should have given it to the former of the

two funds.

In re Wilson's Will (19 Beav. 594) (December, 1854, Eomilly,

M.E.). A reversionary legacy given to society A, which, after

testator's death but before the legacy was payable, made over its

rights and liabilities to society B. When the time for payment

arrived the legacy was paid to society B.
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In re The Clergy Society (2 K. & J. 615) (June, 1856, V.-C.

Wood). Bequest :
" I give and bequeath to the following societies

or institutions established or carried on in London the several

legacies or sums next hereinafter mentioned, that is to say, to the

Church Buikling Society the sum of £2000 " Consols ;
" to the

Clergy Society the like sum ; to the Society for Promoting

Christian Knowledge the like sum ; to the Church Missionary

Society, £1000 like annuities, and to the Clergy Orphan Society

the sum of £2000 like annuities."

The gift to the Clergy Society was claimed by (1) " The Friend

of the Clergy Corporation," formerly called " The Friend of the

Clergy Society," having offices in London
; (2) " The Clergy

Charity," in the diocese of Gloucester and Bristol, to which the

testatrix had subscribed, but which had no office in London

;

(3) the charity for the relief of poor widows and children of

clergymen, commonly called " The Sons of the Clergy," having

an office in London ; and (4) " The Society for the Kelief of Poor

Pious Clergymen of the Established Church residing in the

Country," of which the committee met in London :

\ Held, that the society intended could not be identified, and

the fund would be administered by a scheme for the benefit of

the clergy in London.

Marsh V. Means (3 Jur. K S. 790) (1857, V.-C. Wood). A
testator left £300 after the death of his widow to be applied

for continuing a periodical called * The Voice of Humanity,' the

same to be paid to a treasurer to be appointed by an association

which published the periodical. The object of both the associa-

tion and the periodical was the prevention of cruelty to animals,

l)ut both the association and the periodical came to an end long

Ijefore tlie death of the testator.

The Vice-Chancellor considered that if the association and the

periodical had continued till the legacy became payable, it would

liave been a charitable gift. But that, as it was, the particular

object failed, and the legacy lapsed and would not be applied

cy-'pres.

Daly v. A.-(l. (11 Ir. Ch. Kep. 41) (June, 18G0, L. C. Brady).



234 CHARITABLE BEQUESTS.

Testator reciting that he was possessed of, inter alia, £4000

stock in tlie funds, gave it to trustees on trust to pay the income

to his sisters during their lives and the life of the survivor,

and afterwards he gave £2000 of the stock to one of his trustees

beneficially, £1000 to the Protestant school of the parish of P.,

and £1000 for the use of the Protestant school attached to

the Episcopal Chapel in Upper Baggot Street, Dublin.

There was a Protestant school in the parish of 1'., and an

asylum for female penitents in Baggot Street, with an Episcopal

Chapel attached, which the testator attended, and there was

another Episcopal Chapel in the same street, but no school there :

Held, that the last-mentioned bequest was liable to be

applied cij-'pres, as a general charitable intention was manifested.

Marsh V. A.-G. (9 W. E. 179) (Dec. 1861, V.-C. Wood).

Bequest after the death of A. of £110 to the treasurer and

president of the D. Nautical School, in trust to be invested in

public funds, and the yearly interest to be applied for the

instruction of youth in the practical part of navigation and

nautical astronomy. The will was dated Aug. 30, 1854; the

testator died in the following month, and A. died in October,

1859. It appeared that in April, 1854, the D. Nautical School,

which had previously been conducted by a committee with a

president and treasurer, in a room hired for the purpose, was

closed by resolution of the committee, and had never since been

re-opened

:

Sppci^i Held, that the gift did not fail. His Honour said that the

trust. case came very near to those in which, from the failure of the

object, the legacy had been held to fail altogether, but did not

quite fall within the rule. Assuming the testator to have known

that the school was closed, still the education directed by the

gift was not of necessity in the school itself. The gift was to

the treasurer, who might have applied the money in sending

boys to Cambridge, or anywhere else where they would receive

mathematical instruction. In carrying out the will, the Court

would have no hesitation in sanctioning an application for that

purpose.
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Langford v. Gowland (3 Giff. 617) (March, 1862, V.-C. Stuart).

Testator gave the residue of his personalty equally between

eight charitable societies. One of these had ceased to exist

before the dai e of the will, and two more came to an end before

the testator's death

:

Held, that the next of kin were entitled to three-eighths of the

personalty.

A case of A.-G. v. Fraunccs (W. K 1866, 280) will be found

stated in the chapter on Foreign Charities.

Fisk V. A.-G. (L. R. 4 Eq. 521) (July, 1867, V.-C. Wood).
Testatrix gave £1000 consols to the treasurer for the time

being of the Ladies' Benevolent Society at Liverpool, to be by
him held and applied as part of the ordinary funds of the said

society.

It was admitted that this was a society with charitable pur-

poses, and it may be presumed that it was a voluntary associa-

tion. It was dissolved and brought to a close before the death

of the testatrix

:

Held, that the gift lapsed and was not applicable cy-pres, but

fell into the residue.

V.-C. Wood says in Fish v. A.-G., " There are two decisions,

one by V.-C. Kindersley of Clark v. Taylor, the other by V.-C.

Stuart of Eusscll v. Kcllctt, which expressly decide that when a

gift is made by will to a charity which has expired, it is as

much a lapse as a gift to an individual who has expired.

The case of Russell v. Kellctt, however (3 Sm. & G. 264)

(Dec. 5, 1855, V.-C. Stuart), was a case of a gift of certain

charitable and other legacies, and then a direction to divide the

residue amongst the prior legatees. The Court directed the

share apportionable to the charitable legacies to be paid to such

of the selected olijects of tliose charities as survived the date of

the distribution of the residue.

Gibson v. Coleman (W. N. 1808, 96) (March, V.-C. Giffard).

Testator, by will in 1864, bequeathed thus :

'•' I give the school

of Clare, Suffolk, ten shares in the Union r.:iiik of London."

There were two schools in Clare—(1) the Clare Foundation
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School, founded by one Cadge about 1069, at wbicli the testator

was educated
; (2) the Clare National School, opened in 1859.

Shortly before his death, the testator, on being questioned,

had said: "There is only one school; old Armstead will tell

you the school he is connected with."

Armstead was the receiver of Cadge's charity, and educated

at that school, and was also an active member of the committee

for collecting subscriptions for the National School, and had

succeeded in getting a donation of £5 for the latter from the

testator. On visiting Clare in the autumn of 1859, the testator

was taken by Armstead to see the new National School, and

expressed himself much pleased with it :

Held, that the legacy should be divided equally between the

two schools.

In Brownjohn v. Gale (W. N. 18G9, 133) (May, V.-C. James)

there was a legacy of £500 stock to " the treasurer for the time

being of a certain voluntary society formed in London in the

year 1822, entitled the Irish Society of London, for promoting

tlie education and religious instruction of the native Irish

through the medium of their own language." The society

existed at the date of the codicil, but not at the testator's death.

The legacy was claimed by—(1) " The Irish Society for Church

Missions to Eoman Catholics," which was located in London

;

and (2) " The Irish Society for Promoting the Scriptural Educa-

tion and Eeligious Instruction of Irish Eoman Catholics, chiefly

through the medium of their own language," which was located

in Dublin. The latter society deposed that the defunct society

was merely one of their branches, which had not died but

merged in the Dublin society.

The Vice-Chancellor held that the defunct society was a

distinct society, and that the legacy failed.

In re Tcmplemoyle School (I. E. 4 Eq. 295) (Dec. 1869). There

was a gift in this case of £1000 to support pupils at Temple-

moyle School. The bequest took effect from about 1843 to

1866, when the school was closed. It was then held that the

fund should be applied cjf-jjres.
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In re Maguire (L. E. 9 Eq. 632) (March, 1870, V.-C. James).

Testatrix gave out of her Government stock several charitable

legacies, including £200 to the Additional Curates Aid Society

in Ireland, £300 to the Church Pastoral Aid Society in Eng-

land, and £200 to the Church Pastoral Aid Society in Ireland.

The will was dated Feb. 12, 1855. At that time there were

societies bearing the first two of these names, but no society

called the Church Pastoral Aid Society in Ireland, nor was any

such society afterwards instituted. But in 1865 the society

formerly called the Additional Curates Aid Society in Ireland

changed its name to " The Spiritual Aid Society for Ireland."

Its objects were always substantially the same as those of the

Church Pastoral Aid Society in England, and there was no

other similar society in Ireland, and the Church Pastoral Aid
Society in England did not extend its operations to Ireland.

It was admitted that the Spiritual Aid Society was entitled

to the first of the above three legacies, and

Held, that it was also entitled to the last of them, as the

testatrix intended to effect a particular object, which was carried

out by that society.

In re Kilvcrt's Trusts (L. E. 7 Ch. 170) (Dec. 1871, L.JJ.

James and Mellish, reversing V.-C. Malins, L. E. 12 Eq. 183).

Bequest of £10,000 " to the treasurer for the time being of the

Fund for the Eelief of the Widows and Orphans of the Clergy of

the Diocese of Worcester, to be applied by him for the benefit of

that charity."

Will dated July, 1868 ; testatrix died November, 1870.

A society of the name mentioned had existed from 1777 to

1837, during which period the diocese of Worcester only included

tlie Archdeaconry of Worcester. In 1837 the Archdeaconry of

Coventry was added to the diocese, and tlie society tliereupon

altered its name to " The Society for the Eelief of Clergymen's

Widows and Orplians and necessitous Clergymen in the Arch-

deaconry of Worcester." Tliere was another society for the

same purposes in the Archdeaconry of Coventry. The testatrix

was the daughter of a clergyni;m wlio liad suli.sciilH.d £l 1.9.
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yearly to the "Worcester Society till his death in 1817 ; his

widow had continued this till her death in 1860, and the testa-

trix had subscribed £5 a year from 1860 till her death. Neither

the testatrix, nor any of her family, had subscribed to the

Coventry Society :

Held, that the gift was to a particular society, and that the

Worcester Society was the society intended.

In re Briscoe's Trusts (W. K 1872, 42) (V.-C. Malins). Gift

by will " to the Victoria Hospital, £1000." The legacy was

claimed by " The City of London Hospital for Diseases of the

Chest, Victoria Park," and by " The Victoria Hospital for Sick

Children, Chelsea."

The former presented a petition and gave evidence that the

testator was a life governor of their hospital, and had given to it

sums of money amounting to £30 ; that applications had been

made to him to subscribe to the respondents' hospital, but he

had not done so ; also that the institution was commonly known
as the Victoria Park Hospital, and was sometimes called the

Victoria Hospital.

The evidence of the respondents was that their name was

properly " The Victoria Hospital," and that letters addressed to

the Treasurer or Secretary, Victoria Hospital, London, were

delivered to them, even when posted near Victoria Park.

The Vice-Chancellor held that the description left sufficient

doubt to let in evidence, and he held that the testator intended

to benefit the hospital with which he was connected. He there-

Compro- fore held the City of London Hospital entitled. The Victoria

Hospital, Chelsea, appealed from this decision, but the two

hospitals agreed to divide the fund, and an order to that

effect was taken by consent : hi re Briscoe's Trusts (W. IST.

1872, 76).

In re Alchin's Trusts (L. E. 14 Eq. 230) (June, 1872, V.-C.

Malins). Testator gave a legacy to the treasurer for the time

being of the Kent County Hospital in aid of that institution.

There was no institution called by that name, but claims were

put in by the Kent and Canterbury Hospital at Canterbury

;

niise

sanctioned.
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the West Kent General Hospital at Maidstone ; the Eoyal

Kent Dispensary at Greenwich ; and the Kent County Ophthal-

mic Hospital at Maidstone.

There was no evidence of the testator's intention beyond the

name :

Held, that the testator intended to benefit general hospital

purposes and county purposes, and the legacy was therefore

divisible between the Kent and Canterbury Hospital, and the

West Kent General Hospital.

In re Hyde's Trusts (W. K 1873, 202) (V.-C. Bacon). Bequest

of various charitable legacies, one being " to the Church Building

Fund for Xative Churches in India, £500." The will contained a

declaration that if the specified purposes should on any account

fail, the legacies should be applicable to the general purposes

respectively.

There was no fund bearing the name above mentioned, but

the building of native churches in India was within the general

purposes, both of the Church Missionary Society and the Society

for the Propagation of the Gospel

:

Held, on the construction of the will that the £500 was divis-

ible rateably amongst the other charitable legatees. That is to

say, the judge considered that the specified purpose failed by

reason of the non-existence of any fund bearing the exact name
used by the testator. It would have been more in accordance

with the general current of authorities to hold that the testator

must have meant one of the two societies mentioned, and to

have selected one of them, or divided the legacy between the

two. As the case is not in the full reports, the judge may have

reconsidered his decision and stopped the report of it.

Makeown v. Ardacjh (I. E. 10 Eq. 445) (Nov. 1876, V.-C.

Court). Bequest of £200 on trust to pay the dividends in aid

of the Cork Female Orphan Asylum. Also bequest " to the

Patagonian, Chilian and Peruvian Missionary Society the sum
of £500, one-third thereof to be applied in aid of the society's

labours in each of these countries." The will was dated

16th Feb. 1871.
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There was formerly a Cork Female Masonic Orphan Asylum,

but in 1868 its funds and liabilities were transferred to the

Masonic Female Orphan School, being an institution with similar

objects. The situation of the school is not mentioned in the

report, but the judge considered it to be a distinct institution

quite unconnected with the other.

There was never any society called the Patagonian, Chilian

and Peruvian Missionary Society, but there was a South

American Missionary Society, which carried on missions in those

countries, and to which the testatrix was a subscriber

:

Held, that the bequest to the Cork Female Orphan Asylum
failed, but that the legacy of £500 was intended for the South

American Missionary Society, and was payable accordingly.

Note.—The report sets out the words of the will as a bequest

to the Cork Female Orphan Asylum ; but in the statement of

facts, and the argument and the judgment it speaks of the Cork

Female Masonic Orphan Asylum as if the word Masonic were

in the will.

In re Elizabeth Fearn's Will (W. N. 1879, 8) (V.-C. HaU).

Bequest " to the treasurer for the time being of the Society for

the Propagation of the Gospel among the Jews." The legacy

was claimed by " The London Society for Promoting Christianity

among the Jews," and " The British Society for the Propagation

of the Gospel among the Jews." The testatrix had subscribed

to the first-mentioned society

:

Held, that the fact of the testatrix having subscribed to the

first-mentioned society turned the scale in its favour, and it

was entitled to the legacy.

Broadhcnt v. Barroiv (29 Ch. D. 560) (April, 1885, Pearson, J.).

Legacy of £500 to the " Ophthalmic Hospital, near Hanover

Square, London."

There had been an institution in Cork Street called " The

Eoyal Infirmary for Diseases of the Eye," wliich had been closed

nine years before the testator made his will. The nearest

Ophthalmic Hospitalswere (1) in King William Street, Charing

Cross, and (2) Marylebone Pioad, both more than a mile from
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Hanover Square. There was an orthopaedic hospital having an

entrance in Hanover Square

:

Held, that the institution in Cork Street was the one intended

;

and that having closed, the gift failed, and the fund was not

liable to be applied cy-pres.

The £500 therefore fell into the residue, which was given to

such hospital or hospitals as the executors might think fit.

In In re Bradley, Oldershaw v. TJie Governesses' Benevolent

Institution (3 Times Eeports, 668) (June, 1887, Kay, J.), " the

ragged school at M. " was held to mean one to which the testa-

trix had subscribed, and " the national school there " was held

to mean the one attached to the parish church.
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CHAPTER XXII.

Charge or Trust.

On the question ivhcther a charitahle gift is a eliargc on i^voiierty

or a trust affecting its entirety.

On the right to the sur23lus income of property after satisfying all

expressed charitalle ohjeets.

Charge and In the casc of gifts of property to one or more individuals,

tino-uished. witli directions for the benefit of third parties, a question is

often raised whether the first-named individuals take the pro-

perty beneficially charged only with the interest conferred on

the third parties, or whether the property is given to them as

trustees, in which case there is a resulting trust for the settlor

or his representatives, if the trust expressed for the third parties

does not exhaust the whole interest in the property.

Similar cases arise under gifts with charitable directions

superadded ; but the decisions in private gifts do not throw

much light on charitable cases. In each case the Court looks

to the whole instrument and all the surrounding circumstances

to ascertain the donor's intention, and professes to do nothing

but carry out such intention.

But the circumstances of private gifts and charitable gifts

differ widely. The former take effect within a limited period

of time ; the latter endure for centuries, and it is often found

that property, which a testator deemed barely sufficient to

answer his purposes some hundreds of years ago, now brings

in an income sufficient to cover them ten times over. The Court

then has to perform the difficult task of saying what the testator

intended in an event which he never even dreamt of. Again,

the trustees, or residuary beneficiaries, in private gifts are
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usually private individuals themselves ; but corporations have

often been made the administrators of charitable dispositions,

and being themselves of a charitable or c|uasi-charitable nature,

a presumption has often been raised of an intention to benefit

them when no such intention would be presumed in favour of an

individual. Lastly, the principle of favouring charities was Charity

adopted by the Courts in early times, and an expression of a
f^^o'"'^'^-

charitable intention respecting part of the income of property

has been held to raise a like presumption with respect to the

residue of the income, in cases in which a resulting trust would

have been raised if no charitable intention at all had been ex-

pressed. Lord Eldon, in the case of A.-G. v. Mayor of Bristol

(2 Jac. & W. 294), stated it as his opinion that the last-mentioned

principle originated before the doctrine of resulting trusts was

established, and would not have been started in his own time,

but added that it was too well established for it to be questioned

then (2 Jac. & W. 307).

The cases which we are about to consider also call for a few

other preliminary observations.

The old Plantagenet Mortmain Acts enabled the Crown to Ancient

seize any land which was conveyed to a corporation. But fouJnuo-

an important exception to this law was made in favour of the charities,

custom of the city of London, enabling freemen of the City to

devise hereditaments within the City to corporations without

any licence in mortmain. This custom has been recognised in a

multitude of cases and a great number of the cases which we
are about to examine arose under it. In other cases the founders

of charitable institutions procured for them charters of incor-

poration from the Crown, with licences to take land in mortmain,

and then conveyed or devised land to them. Sometimes an

existing corporation was made trustee, and then only a licence

in mortmain was required. It does not always appear, however,

how the old I'lantagenet Mortmain Acts were got over ; and it

is possible that in some of the cases, whicli will be mentioned

below, the Crown might have made, and indeed might still

make, some claim to the land or suiue iulcrcst in it. A similar

11 2
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remark applies to the statute of 1 Edw. G, c. 14, relating to

superstitious uses. Some of the gifts which have come before

the Court shew that the Crown miglit have made a claim under

that Act, and do not shew how such claim was satisfied. In

default of any claim by the Crown, the Court was of course

bound to settle the rights between the parties before it.

"We are now in a position to state the main rules, which

have been estal)lished respecting gifts to corporations and others

for specified charitable purposes, where the property so given

produces an income more than sufficient to answer the pur-

poses.

Express First, if the donor has given the whole property in charity

direction (^Kcnninfjtoii Hastings AlmsJwitse (1611) (Duke 71, B. 623);

surplus. A.-G. v. Townsend (1670) (Duke 34, B. 590)), or for some

charitable purpose which does not exhaust the whole of it

(A.-G. V. Green (1789) (2 Bro. C. C. 492) ; A.-G. v. Master of

Brentwood School (1833) (1 M. & K. 376) ; In re Ashton's Charity

(1859) (27 Beav. 115)), or has expressly stated that any surplus

income, or the whole residue of the income shall be applied

for general charitable purposes, or for some special purpose,

which is charitable, and which does not exhaust the whole of

it, it will be applied in charity accordingly (A.-G. v. Minshall

(1798) (4 Ves. 11) ; A.-G. v. Earl of Winchelsea (1791) (3 Bro.

C. C. 373) ; A.-G. v. Caius Coll. (1837) (2 Keen, 150) ; A.-G. v.

Mercers' Company (1870) (W. K 58)). And in like manner, if he

has expressly stated that the surplus shall belong to the cor-

poration as part of its general funds, or to a trustee as his private

property, it will so belong accordingly (In re Yordon's or

Jordeyns Charity (1833) (1 M. & C. 416); Maijor &c. of South-

molton V. A.-G. (1854) (5 H. L. C. 1) ; A.-G. v. Skinners' Com-

pany, Judd's Charity (1827) (2 Euss. 407) ; A.-G. v. Gascoigne

(1833) (2 M. & K. 647) ; A.-G. v. Dean and Canons of Windsor

Gift for (1860) (8 H. L. C. 369)), and a conveyance to a corporation
corporate

^^^ ^|^g purposc named as its purpose in its charter of incorpora-
purposes. ^ ^ ^

.

^

tion makes the property so conveyed part of its cor])orate pro-

perty (A.-G. v. The Fishmongers' Company, Preston's Jrt7Z(1841)
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(5 i\I. & Cr. IG)), and so does a gift to a corporation to enal)le it

to fulfil one of its corporate duties (A.-G. v. Haberdashers' Com-
pany (1834) (1 My. & K. 420)).

Secondly, if the donor has not made an express statement, General

still, if there is a general disposition of the property for the disposition,

charitable purposes after mentioned, coupled with a specific ap-

propriation of certain sums for certain purposes not exhausting

the whole income of the property, the general disposition is

presumed to involve a devotion of the whole property to the

charitable purposes named {Arnold v. A.-G. (1692) (Show. P. C.

28); A.-G. V. Johnson (1753) (Amb. 190); A.-G. v. Sparks

(1753) (Amb. 200) ; A.-G. v. Toona (1792) (2 Ves. Jun. 1) ; A.-G.

V. Drapers' Company, Harwar's Charity (1840) (2 Beav. 508)).

But this presumption may be rebutted by other evidence, such Conduct of

as the conduct of the donor himself {A.-G. v. Skinners' Company,

Fisher's Charity (1833) (5 Sim, 596)), or other clauses in the

deed of gift {A.-G. v. 3Iayor of Bristol (1820) (2 Jac. & W.
294)).

Thirdly, if the testator devotes various sums to various pur- Original

poses exhausting the whole of the existing annual value of the
'"^'^'"*^ '"^^^

••
~ o appro-

property, any subsequent increase will be apportionable rateably priated.

to the various objects mentioned by him, with power for the

Court, however, to apply the share of any charitable object to

any other charitable object under its elastic jurisdiction with

respect to charities {Thetford School Case (1609) (8 Co. Eep.

130) ; Sutton Coldficld Case (1635) (Duke 68, B. 642) ; A.-G. v.

Mayor of Coventry (1702) (Show. B.C. 22); A.-G. v. Johnson

(1753) (Amb. 190); A.-G. v. Barham (1835) (4 L. J. N. S. Ch.

128) ; A.-G. V. Christ's Hospital (1841) (4 Beav. 73)). This

principle has been extended to cases in which the specified ob-

jects did not quite exhaust the whole existing annual value of smaii

the property, but left a margin so small that no intention to >""•^'"•

l)enefit the donee could l)e presumed i'rom it {Mvrerrs Company
V. A.-G. (1828) (2 liligh N. S. 165)). And if it ajtpears on the

fu(;(^ (jf tlic will or otlier iiistruniciit tliat the donor Ix'licvcd

he was giving the whole in(;(jiiic of the iirojunly ior charilabh'
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purposes, the whole will be so given although the real value

of the property at the time is not known now (A.-G. v. Wilson

(1834) (3 M. & K. 362); A.-G. v. Marchant (1866) (L. E.

3 Eq. 424)).

Fixed Fourthly, where the testator mentions the annual value, and

irifoT*^
gives certain sums out of it to certain objects and then gives

residuary, the balance to the persons in whom the property is vested, or

to some other object, the last-mentioned gift ^is not regarded as

residuary, but as a specific gift of the ascertained portion of

the income not previously appropriated. In these cases there-

fore an increase of income does not go to the last-named object,

but is apportioned amongst all the objects (A.-G. v. Caius Coll.

(1837) (2 Keen, 150); A.-G. v. Coo2iers' Company (1840)

(3 Beav. 29) ; A.-G. v. Brainrs' Company, Kcndrich's Charity

(1841) (4 Beav. 67) ; A.-G. v. Jesus Coll. Oxon (1861) (29 Beav.

163)).

Definite And whcre the whole property is given for several objects,
purposes gome of whicli are definite in extent and others indefinite, anmay be '

increased, increase in the income will not be bestowed entirely on the

indefinite objects, but the definite objects will be increased also,

both in number and allowances {A.-G. v. Corporation of

Bochester (1854) (5 De G. M. & G. 797)). But if the terms of

the gift give the whole income to the indefinite purpose after

satisfying the definite objects, the object or objects of the in-

definite purpose will take the whole {A.-G. v. Smythics (1833)

(2 K. & M. 717) ; A.-G. v. Solly (1835) (5 L. J. K S. 5)).

A fixed And in one case it was held that the terms of the gift indicated
balance

^|^^^ ^^iq corporation trustee was to take the whole surplus,

residuary, although the existing rent of the land was mentioned in the

will and so was the amount of the existing balance which the

corporation took subject to certain charges (A.-G. v. Mayor of

Beverley (1853) (6 H. L. C. 310)). The House of Lords con-

sidered that the last gift in this case was residuary ; that any

loss of income fell just upon it, and that it included any increase

of income.

Fifthly, where the original disposition leaves a balance of
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income undisposed of, but there is a direction that such balance Bilance

shall be laid out in keeping the property in repair, the whole repairs.

income is devoted to charity, and any future increase will be

applied accordingly {Merchant Taylors' Comjjany v. A.-G. (1871)

(L. E. 6 Ch. 512); A.-G. v. Wax Chandlers' Comfany (1873)

(L. E. 6 H. L. 1)).

Sixthly, where the original disposition leaves a substantial Substantial

11 p • Tini-./^! 11 balance
balance oi income undisposed oi, and 30s. has been regarded as left,

substantial 300 years ago {A.-G. v. Brazenose Coll. (1834)

(2 CI. & F. 295); A.-G. v. Trin. Coll. Camh. (1856) (24 Beav.

383)), and there is no direction for laying out such balance in

repairs or general devotion of the whole property to charitable

uses ; then, instead of a resulting trust for the donor, the sur-

plus is considered as given to the administrators of the charity

as a benefit for themselves {A.-G. v. Mayor of Bristol (1820)

(2 Jac. & W. 294); A.-G. v. Cordwainers' Company (1833)

(3 M. & K. 534) ; A.-G. v. Grocers' ComiJany, Laxton's Charity

(1843) (6 Beav. 526)).

Tliis result is more easily arrived at when the corporation is
Colleges

''
.

-^ favoured.

of a charitable nature, like a college in the universities {A.-G. v.

St. John's College, Cambridge (c. 1832) (1 Coop. 394) ; A.-G. v.

Brazenose College (1834) (2 CI. & F. 295) ; A.-G. v. Trinity

College, Cambridge (1856) (24 Beav. 383)), especially if the

new gift entails the admission of new members to share the

benefit of an old foundation, as the members of the old founda-

tion may naturally expect some benefit as an inducement to

them to admit the new members {A.-G. v. Catts Hall (1820)

(Jac. 381)).

A prospective increase of income has sometimes influenced Prospective

the Court to decide in favour of the trustees {A.-G. v. Cord-
'"'^'^'^'''^•

wainers Company (1833) (3 M. & K. 534) ; A.-G. v. Trinity

College, Cambridge (1856) (24 Beav. 383)) ; but in other cases it

has been held insufficient to rebut the presumption of intention

against them {A.-G. v. Mayor of Coventry) (1702) (Show. P. C.

22)).

Seventhly, in considering whether the trustees of the j)ro-
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01ili<Tati(>iis
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trustees.

Gift over.

Acts of

donor and
donee.

Trust-s by
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pcrty shall bo gainers by an increase of income, the Court

considers whether they would be losers by a diminution of the

income. Therefore, if they bind themselves to make certain

payments, whether the property produces sufficient money or

not, there is strong ground for holding that they take any sur-

l)lus {A.-G. V. Mayor of Bristol (1820) (2 Jac. & W. 294);

A.-G. V. Trinity College, Camhridrjc (1856) (24 Beav. 383);

Jnclc V. Burnett (1846) (12 CI. & F. 812)). Conversely, if the

charities are to lose by a fall, that gives ground for holding that

they are to gain by a rise {A.-G. v. Marchant (1866) (L. E. 3 Eq.

424)).

Eighthly, the existence of a gift over on failure to perform

the trust is evidence of an intention that the trustees take the

surplus beneficially ; but it may be regarded as merely an extra

precaution, enabling some other persons to become new trustees

if the first set make default. Such a clause occurred in the case

of A.-G. v. The Cordwainers' ComjMoiy (1833) (3 M. & K. 534)

;

A.-G. V. Fishmongers' Compcmy, Kncscworth's Will (1841) (5 M.
& Cr. 11) ; Jack v. Burnett (1846) (12 CI. & F. 812), which

were decided in favour of the donees taking the surplus benefi-

cially
; and in the following cases which were decided against

them : A.-G. v. Coopers'' Company (1840) (3 Beav. 29) ; Merchant

Taylors' Company v. A.-G. (1871) (L. R. 6 Ch. 512) ; A.-G. v.

Wax Chandlers' Company (1873) (L. E. 6 H. L. 1).

Ninthly, the Court will regard contemporary acts of the

donor as shewing the intention of his gift {A.-G. v, thinners'

Comixmy, Fisher's Charity (1833) (5 Sim. 596); A.-G. v.

Brazenosc College (1834) (2 CI. & F. 295)).

But, tenthly, contemporary acts of the donee arc immaterial,

as only shewing what the donee understood, and not what the

donor intended {A.-G. v. Trinity College, Cambridge (1856)

(24 Beav. 883)).

We may add that when a second fund is given to the uses

of a former will, and those uses consist of one charitable dispo-

sition of defined extent, and another charitable disposition of the

surplus, and the property passing under the former will was
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sufficient to answer the first purpose of defined extent, tlie whole

of tlie second fund is applicable to the purposes of tlie surplus

of the former will (A.-G. v. Bartleij (1793) (4 Bro. C. C. 412)).

We see here that resulting trusts for the donor have never Resulting

been raised in these cases. But we apprehend such a trust

might arise in a clear case of a gift to an individual, upon trust

to apply part of the property given for some charitable purpose,

leaving the residue of the property undisposed of (A.-G. v,

JFilson (1834) (3 M. & K. 362)).

We will now state the cases which have been mentioned Digest of

above, arranging them in chronological order :

—

'^^*'^*"

Thctford ^School Case (8 Co. Eep. 130) (E. T. 7 Jac. 1)

(1609). Tliis was a question arising on an application for a

private Act of Parliament, referred by the House of Lords to

certain judges. It is stated in the report that land of the value

of £35 in 1567 was devised to certain persons in fee for the

maintenance of a preacher four days in the year, of a master

and usher of a free grammar school, and of certain poor people,

and a special distribution was made by the testator amongst

them, amounting to £35 per annum ; and that afterwards tlie

lands increased in value.

It was resolved tliat the income of tlie land should be em-

ployed to increase the stipend of the preacher, schoolmaster, &c.,

and poor, and if any surplusage remained it should be expended

for the maintenance of a greater number of poor, &c., and nothing

should be converted by the devisees to their own uses.

On turning to Gibbons v. Maltyard (Popham, 6) it will be seen

that the school originated under a devise of a much more com-

plicated nature. The testator really devised land to A. on con-

dition that A., within a certain number of years, assured land Land

worth £35 per annum to trustees for the purposes named ; and ''^^ovcrea.

in default of A.'s doing so, lie gave the devised land to such

trustees. A. made default, and the trustees recovered the

devised land from A. Tlie case therefore goes rather further

lli;iii iippears from the re])(irt in 8 Co. VM).

Kcnniivjton JIastin(/s Almshouse (l**)!!) (Duke, 71, B. 623),



rents.

250 CHARITABLE BEQUESTS.

(Ellesmere, C). J), being seised of lands at T., let on lease for

£10 per annum, devised the rents of the same land for the

maintenance of the poor in a certain almshouse. His heir

entered into receipt of the rent, and regularly paid over £10 a

year to the almshouse, but on the expiration of the lease he re-

let the lands at £40 per annum.

It was held by the Commissioners, and on appeal by the Lord
Chancellor, that the heir must pay over the whole £40 per

annum and aU arrears. A case was referred to the judges, who
Devise of Certified that a devise of rents included future improved rents,

and in fact passed the land itself.

Sutton Coldficld Case (1635) (Duke, 68, B. 642), before Commis-
sioners under the Act of Elizabeth. Eesolved, if lands of the

value of £3 a year be given to maintain a schoolmaster, and in

the deed it is expressed that the £3 shall only be employed to

maintain that use, and no other use is expressed in the deed,

and afterwards the land increaseth to a gi'eater value, all the

increased rent shall be employed for maintenance of that charit-

able use, because it doth not appear that the donor had any

intention that the profits of the land should be employed to

any other use, and at the first he gave so much as the land was
worth.

Other points in this case arose concerning notice to a pur-

chaser, and the jurisdiction of the Commissioners.

A.-G. V. Toivnsend (1670) (Duke, 34, B. 590) (Chancery). E.

leased a farm for ninety-six years, at £7 per annum, payable to

himself during his life and after his death at £6 10s., payable as

to £3 10s. to the Master, &c., of Christ's College, Cambridge, for

the maintenance of a poor scholar there, 40s. to the minister,

&c., of S., and 20s. to the overseers of the poor of B. for the

relief of the poor. He conveyed the inheritance to trustees

upon trust after the expiration of the lease to apply all the

rents for the relief of the poor scholar and the poor of S. and B.

The lease expired in 1649, and the trustees only paid £6 10s.,

as before, till 1670, although the land was re-let at £30 per

annum.
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The whole £30 was decreed to be paid to the scholar and the

poor according to their proportions of the £6 10s.

Arnold v. A.-G. (Show. P. C. 28) (H. L. affirming a decree of

the Court of Chancery, made in T. T. 1692). Testator being

seised in fee of the manor of F., worth £240 per annum, and of

some personal estate, gave to his heir-at-law 40s., and gave some

other legacies, all out of his personal estate, and added :
" Being Recital of

desirous to settle for the future, after the death of me and my
wife, the manor of F., with all the lands, woods, and appur-

tenances, to charitable uses, I devise my manor of F., with the

appurtenances," to A. B., &c. ; and their heirs, upon trust, they

or their assigns, after the death of the testator and his wife,

should pay yearly several particular sums to charitable uses

therein mentioned. The sums mentioned only amounted to

£120 per annum.

It was held that the whole of the rents and profits of the

manor were devoted to the charitable uses mentioned in the

wHl.

A.-G. V. 3Iayor of Coventry (2 Yern. 397) (M. T. 1700), on

appeal to H. L., Feb. 1702 (Show. P. C. 22 ; 2 Bro. P. C. 236

;

CoUes, 280). Certain lands in 34 Hen. 8 then subject to

leases for lives at a total rent of £70 per annum, but of much
greater annual value, were conveyed by the Crown to the cor-

poration of Coventry for about £1400. It appeared that one

Sir Thomas White provided £1000 at the time and £400 a little

afterwards (see C. J. Holt's judgment, 3 Mad. 353, and 2 Jac.

& W. 305, n., and 322), and the corporation agreed with him

by certain articles to ajiply £45 per annum to place out appren-

tices and lend to decayed tradesmen ; £5 per annum to the

mayor and aldermen of Coventry, and £20 per annum to the

Merchant Taylor.s' Company ; and after thirty years the £45

per annum was to be applied in rotation at Leicester, North-

ampton, Warwick, and Coventry. The annual rental of the

lands had increased to £300 per annum :

Held, by the House of Lords, reversing C. J. Holt and others,

that the surplus rental was applicable for charitable purposes.
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oi)ligation This case is commented on by Lord Eldon in A.-G. v, Maym'

property.
''/ ^^^stol (2 Jac. & W. 322), and stress is laid on the fact tiiat

the corporation of Coventry incurred no liability to make the

payments, except out of the rents, and that the payments ex-

hausted the rents at the origin of the charity ; so that the cor-

poration were in the position of trustees.

A.-G. V. Johnson (Amb. 190) (Nov. 1753, Lord Hardwicke).

Testator by will in 1612 devised the whole profits of the tythes

in G. to be disposed of for ever to the uses thereafter specified,

and then gave to several charitable and public uses several

certain sums to be paid annually, which together made up the

value of the tythes at that time. The tythes rose from £20 to

£57 per annum

:

Held, that the whole was applicable for the purposes men-
tioned by the testator, and it was referred to the Master to

consider how they should be augmented.

A.-G. v. Simrhs (Amb. 200) (Dec. 1753, Sir John Strange,

M.E.). Testator by will made in 1723 devised all his real

estate to D. for life, and then to the ministers of J., M., and A.

to the uses thereinafter expressed, that was to say, to pay his

debts, to pay two life annuities, and to purchase a house near

M. for six poor men or women, and to pay to each of them

2s. M. a week ; and he gave to tlie minister of H. £4 a year for

ever.

The trustees paid the testator's debts out of the rents, in-

cluding a mortgage deljt of £400, and had £139 in hand, and

they had contracted to buy a house. The property was more

than sufficient to buy the house and pay the sums mentioned

:

Held, that the surplus should go in augmentation of the sum
of £4 to the minister of H. and the allowances to the poor men
and women.

A.-G. V. Green (2 Lro. C. C. 492) (1789, Lord Tlnirlow).

Travelling Tcstator in 1714 devised all his lands in Yorkshire to his

executors in fee on trust to pay £(300 per annum for two

travelling fellowships at Oxford, adding that the yearly over-

plus of the rents and profits of the said Yorkshire estate, he

fellow-

ships.
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willed to be paid for ever to University College, Oxford, for

the buying of perpetual advowsons for the members of the said

college. He also desired that the estate should be conveyed to

the college, if it lawfully might be so conveyed, in trust for the

performance of the uses and trusts thereinbefore declared of the

same.

The trustees conveyed the estate to the college, under the

sanction of the Court. At first the rents were insufficient to

provide the two travelling fellowships, but at length they

lu-ought in a surplus, and the college purchased advowsons till rurchaseof

they possessed as many as half the number of their fellows,
^'^''^'•''^'^^^•

which they deemed the full number they might hold according

to the Georgian Mortmain Act ; and the Lord Chancellor

appeared to assent to this idea. They then applied the further

surplus in increasing the livings already purchased and in-

creasing the stipend of the head of the college.

The judgment of the Lord Chancellor is not very clear, but it

indicated that the surplus was applicable cij-2dres if any cy-ines

application could be found.

A.-G. V. Earl of Winchclsca (3 Bro. C. C. 373) (M.K. 1791)

(S. C. sub nom. A.-G. v. Hurst, 2 Cox, Eq. Ca. 365). Gift of

residue to trustees in trust to invest in the funds and pay out

of income £12 per annum to a schoolmaster, to be nominated

by the trustees, for teaching all the children of the parish of R. Accounts,

to read, write, cast accounts, and say their catechism, and to lay Catechism,

out 20s. per annum in the purchase of such books as they shall Books,

think proper for the use of the children, and to apply the surplus

income " if any there shall be after such payment as aforesaid,

in the clothing and putting out apprentices, two children of the

parish of R. aforesaid and one child of the parish of W."
The residue of pure personalty of the testator produced an

income more than sufficient to answer all those purposes

:

Held, that the wliole residue was devoted to charity, and the

surplus should be applied cy-^wes by means of a scheme.

A.-G. v. Toona (2 Ves. Jun. 1) (Nov. 1792, Lord Eyre) (S. C.

4 Bro. C. C. 103, suIj nom. A.-G. v. Haberdashers Compamj).
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Letters patent incorporated the company, and made them

governors of a free school founded by one Adams. By deed,

dated 2Gth Nov. 1656, Adams conveyed to the corporation an

estate of about £200 per annum for the maintenance of the

school " and other pious and charitable uses." A deed, dated

the next day, specified the manner in which the school was to

be carried on, the stipends to be paid, and directed some other

sums to be applied for other charities, the whole involving an

outlay of £175 per annum, the same to be paid out of the rents.

Power was reserved to the founder to manage the school and its

property, to make leases reserving £175 per annum or more, to

cut timber and dispose thereof by will. He demised the land

to a nephew of his for twenty-one years at £175 per annum.

Direction By will he dcsircd this lease to be renewed at the same rent,

to renew ^^^^ ^eft the timber to the corporation, directing them to raise

thereout £400 or £500, and lay it out in land to be settled on

them for the better securing and more sure payment of the

several sums of money appointed to be paid to them, taking

care to leave wood enough for repairs. It was provided (appa-

rently by the will) that if any sums should fall in by neglect of

duty by those who should take beneficial interest, they should

go to the charity ; and that the corporation should visit, and

the expense be defrayed out of some of the funds devoted to the

charities. By an Act of Parliament in 1660, the estate was

exempted from taxes. The testator died in 1661. The lease

was renewed for a term of seventy years at the old rent. It

expired in 1784. The land was worth much more than £175

per annum. The heir-at-law of Adams claimed the surplus;

the trustees claimed nothing for themselves :

Held, that the surplus was devoted to the charity, and the

mode of its application should be settled by a scheme. The

gift to the charity in the first deed remained, subject to the

qualifications of the second deed.

A.-G. v. Hartle7j (4 Bro. C. C. 412) (July, 1793, L. C. Thurlow).

A., before the Georgian Mortmain Act, gave the residue of his

real and personal estate on trust to settle an annuity of £60 on
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each of seven gentlemen to be added to the eighteen poor

knights of Windsor, to be charged on Land to be purchased for

that purpose, and gave the surphis of his estate to be settled for

the maintenance and education of boys at Christchurch Hospital

in the study of mathematics.

His estate was more than sufficient to satisfy the first trust. Trust by

Then B., after the statute, gave £10,000 pure personalty to be "''^^ence.

applied to the uses of A.'s will

:

Held, this was a gift to the uses of the surplus only, and

was good ; but, semUc, it would have been otherwise if A.'s

estate had been insufficient to purchase the lands required for

his first trust.

A.-G. V. Minshull (4 Ves. 11) (June, 1798, M.E.). Testator,

by will made in 1719, devised the residue of his estate, subject

to certain life interests, to trustees in trust to apply 40s. per

year out of the profits in buying coats for poor men and women
in the liberty of W. in the parish of A., and 50s. out of income

for the expenses of meetings, and 20s. for receiving the rents,

and directed the residue of the rents and profits to be employed

in placing out poor children of settled inhabitants of the said

parish, provided that the sum to be allowed for putting out each

child should not exceed £10.

In the course of time the income of the estates was more than

sufficient to apprentice all the poor children in the parish at £10
a head.

The heir-at-law claimed the surplus rents after allowing £10
a head for each child who was an object of the trust

:

Held, that the testator intended the whole income to go to

the charities, and the amount of the apprenticeship fees should

be increased, and the allowance for coats might be increased also.

The information appears to have alleged that proper situations

could not be obtained for so low a fee as £10, but the judgment

dees not allude to that allegation.

A.-G. V. Master, &c. of Catherine Hall, Camhridgc (Jac. 381)

(Feb. 1820, Lord Eldon). Testatrix, by will dated Nov. 3, 1743,

gave all her estate to trustees, on trust to pay certain annuities
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and other private bequests, and " when tlie annuitants are dead

and otlier things performed, and a site of ground purchased or

procured for erecting a building for the reception of six fellows

and ten scholars in St. C.'s Hall, then to convey all her real

estate to the master and fellows thereof for the uses and pur-

New poses hereinafter mentioned, viz. for erecting the buildings

aforesaid, and the maintenance of six fellows and ten scholars

there, and for other uses in such manner and under such direc-

tions as contained in a writing hereto annexed. I appoint that

the buildings on my estate be kept in repair, that the rents

continue the same as at my decease, and that leases be not made
for a longer term than eleven years."

The writing annexed to the will contained a long set of rules

for the administration of the trust. Some fines were imposed

for non-residence, to be applied as after directed to the common
stock of the college. And a further rule directed the fines and

the surplus rents to be " thrown into the common stock of the

college and improved if it may be as a fund for the repairs of

the college in general, as well the old as the new buildings, or

the discharge of any debt that may now lie on the old college

on account of the buildings already erected, or the making any

additional buildings, or buying of books for the library, or other

such public uses within the said college."

The testatrix died in 1745. A decree for administration was

made in 1752, and in 1769 the estates were conveyed to the

college under the decree of the Court. The rents of the lands

were raised, and in the course of time they produced a large

surplus. This was now claimed by the fellows of the trust

created by the testatrix as against the master and fellows of the

original foundation

:

College Held, that the testatrix must be presumed to have intended
takes

^-|-^(3 gurplus to go to benefit the old foundation as an inducement
surjilus. X o

to the members of the old foundation to admit the new trust

to be attached to it. It is mentioned that a perpetual direction

that rents shall not be raised is void, as repugnant to the estate

granted, in charitable gifts as well as in private ones.
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A.-G. V. Mayor of Bristol, sub nom. Shepherd v. Mayor of

Bristol (3 Madd. 319) (Oct. 1818, V.-C. Leach) (on app. 2 Jac.

& W. 294 ; Dec. 1820, L. C. Eldon). By an indenture, dated

July 1, 1566, made between the mayor of Bristol and others,

it was recited that Sir T. White had paid £2000 to the corpora-

tion of Bristol as well for the benefit and commodity of the said

city of Bristol, and inhabitants of the same, as also of other

cities and towns thereinafter specified, and to be employed to

such other uses, purposes, and intents as thereinafter men-

tioned, to the intent that the corporation should purchase here-

ditaments of the clear yearly value of £120 and more ; and that

the corporation had thereout purchased hereditaments of the

clear yearly value of £76 ; and the corporation agreed within

four years to purchase other hereditaments of the clear yearly

value of £120 together with those already purchased, all such

lands to be employed and bestowed to and for the uses and

intents thereinafter mentioned, and the rents thereof to be

employed in manner therein specified, and to no other uses. No other

intents, or purposes. The corporation then covenanted that

they would on St. Martin's Day, Nov. 11, 1567, and in each of by trustees,

the other eight years next thereafter, i.e. after 1566, lend two

sums of £50 each to two young freemen of Bristol, free of

interest for ten years, such sums when repaid to be relent to

others in like manner for ever ; and that they would on the

same day in the year 1575 pay to certain ofiicials of the town

£200 to form a perpetual fund for buying corn wholesale and

retailing it without profit to poor people resident in the city.

And it was further agreed between the parties thereto that the

corporation out of the rent, issues, and profits of the said lands

purchased and to Ije purchased by them, after the end of the

said ten years in which £1000 was to be paid, that was to say,

eight years for sixteen young men, and two years for tlio ])rovision

of corn, should yearly pay to the city of York and the other cities

and towns thereinafter meiiti(jned, the sums thereinafter men-

tioned for the purposes thereinafter mentioned, tluit was to say,

on St. ];artholuniew's Day, Aug. 24, 1577, £104 to tlie corpora-

s
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tion of York, to form a loan fund of £100 and £4 for their

trouble, and the like sum in succeeding years to twenty-one

other towns and one company, for similar purposes ; then in the

year 1600, £100 was to be lent at Bristol on St. Martin's Day
as before, and thereafter £104 was to be j)aid yearly on St.

Bartholomew's Day, first to Bristol and then to the other towns

and company in rotation as before, for the same purposes as

before. All these loan funds were to be perpetual. It was
ivnaity further agreed that if the corporation of Bristol made default in

paying any sum of £104 they should forfeit to the president

and scholars of St. John's College, Oxford, £110 for the first

offence, £115 for the second, £120 for the third, £130 for the

fourth, £140 for the fifth, and £150 for every subsequent default,

out of which penalty the sum of £104 was to be paid to the

Proviso in party entitled thereto. There was then a proviso that if at

any time the hereditaments should be notoriously decayed by

any sudden misfortune by reason of fire or any like occasion, or

be recovered from the corporation by legal process, so that the

remaining rents should be insufficient to answer the charges

before mentioned and the necessary repairs, the payments should

cease until the decay was remedied, and the corporation should

apply the rents to remedy the decay, and then restore the uses

of the indenture.

The corporation of Bristol appear to have acquired some other

hereditaments to the value of £120 per annum with those pre-

viously purchased, and in the course of years tlie annual value

of the hereditaments very much increased.

The object of the information was to have the surjilus rental

devoted to charitable purposes. A denmrrer was put in to the

information.

It was held by the Lord Chancellor, reversing the judgment

below, that the corporation were entitled to the lands for their

own use, subject only to payment of the specific sums mentioned

in the deed. ' The grounds of this decision were—(1) that the

charges upon the property did not exhaust its estimated rental

at the institution of the trust; (2) that the corporation under-
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took personally to pay the sums for the first ten years, whether

the property produced enough money or not
; (3) that the penalty

clause was inconsistent with any rateable increase of the sums
;

and (4) that the indemnity clause was different from the in-

demnity by law given to trustees. The Lord Chancellor also

considered that the practice of centuries was entitled to weight I'ractice of

• 1 • J

1

• o -I mi centuries.m considering the construction of an ancient document. These

reasons outweighed the argument founded on the words of the

deed, that the rents were to be applied in manner specified, and

to no other uses, intents, or purposes.

A.-G. V. Tlie Skinners' Company (No. 1), Jiidd's Charity

(2 Euss. 407) (July, 1826) (April, 1827, L. C, Eldon, varying

V.-C. Leach (5 Madd. 173), March, 1820). Testator devised

specified lands to the Skinners' Company, directing them to pay

£20 a year to the master of a school he had established at Ton-

bridge, £8 a year to the usher, £10 a year to themselves for visitation

visiting the school, 4s. a week to certain almsmen, and 2os. Ad. ^^'^•

yearly in coals for the almsmen, 10s. to the renter-warden of

the company, adding, " And I will the residue of all the rents,

&c., of the premises bequeathed to the said master and wardens,

shaU be employed by the said master and wardens for the time

being upon needful reparations of the messuages or tenements

aforesaid, and other overplus thereof remaining I will shall be

to the use and behoof of the said company of Skinners to order

and dispose at their wills and pleasures."

The testator during his lifetime appropriated some of tlie

specified lands to the school, and so superseded his will. The
other lands apparently shewed a surplus of £5 10s. 4:d. over tlie

specified payment at the time of his death, and this surplus had

increased to £640 :

Hdd, that the company were entitled to the lands passiiK'

under the will free from any trust, except that of payiu"- the

almsmen, the renter-warden, and t]ie coals, and contributing to

th(i expense of repairing the original school, and to an increased

allowance of £200 a year for visiting the scliool, rateably with

the other lands according to their respective rentals.

s 2
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Dinner.
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Mercers' Company v. A.-G.{2 Bligh. N. S. 105) (1828) (H. L.,

affirming Court of Exchequer). B. by deed in 1G16 conveyed

an advowson and certain land to nineteen persons, subject to a

lease having apparently thirty-four years to run, reserving a

rent of £150 a year. By a contemporaneous deed he directed

them to pay the rents to the wardens of the Mercers' Company,

adding that the latter " should dispose of all the said monies so

from time to time to be paid to the uses following." The uses

were to pay a fee-farm rent of £29 per annum, affecting the

premises ; to the receiver for two half-yearly acquittances, Is. ; to

the mayor, &c., of W. for the poor there, £20 ; to four poor

brethren of the Mercers' Company, £5 each ; for releasing poor

debtors, £24; poor in London, £14; Christ's Hospital, £20 ; a

dinner for the company, £20 ; the wardens of the company, £1

;

the clerk, £1 ; the beadle, 10s. These sums will be found to

amount to £149 lis. A clause provided for the abatement of

these sums if the rent should fall. Some separate trusts were

declared of the advowson not affecting the main question.

It was held that the settlor intended the whole rents to be

applied for the charitable purposes mentioned in his will after

satisfying the fixed sums therein mentioned.

The decree left it open to the company to claim an increase

of the allowance for a dinner and the payments to its oflicers.

The Lord Chancellor expressed his opinion that the existence of

a surplus over the sums mentioned was evidence of intention

only, and that any presumption arising therefrom was rebutted

by the smallness of the surplus and the introductory words.

A.-G. V. St. John's College, Cambridge (1 Coop. 394 ; Shelford

on Mortmain, 594) (c. 1832, Lord Brougham). D. by royal

licence had founded a fraternity and grammar school at P. By

deed in 1525 he conveyed lands to the master and fellows of

St. John's College, Camb., to the intent that they should main-

tain in their college five scholars, to be nominated by the

fraternity at P. After the dissolution of the fraternity an Act

of 5 Edw. 6 regulated the school, and gave power to the

master and others to nominate the live scholars.

It was held that the college took the lands beneficially, subject
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only to the duty of maintaining five scholars nominated as above

mentioned, with such allowances as were made to other scholars

in the college.

A.-G. Y.Smijthics (2 E.& M. 717) (Jan. 29, 1833, L.C. Brougham,

varying Leach, M.E.). By royal letters patent of Oct. 9, in

the 8th Jac. 1 (1610), in the Latin language, a hospital was

incorporated at C, consisting of one master and five poor, and it

was ordered that there should be one master of the hospital and

its property, and that he should be the minister of the parish of

M. in the town of C, and that there should be five poor persons

wlio alone, either men or women, should be supported, relieved,

and maintained in the said hospital, and for their support, relief,

and maintenance they should have, enjoy, and receive through

the hands of the master annually 52s., by cj^uarterly payments.

Power was given to the master to remove almsmen for miscon-

duct, and to fill up vacancies. The master and the almsmen

and their successors were constituted a body corporate. The

Lord Chancellor was constituted visitor, with power to appoint

I'uture masters. The master was empowered to make statutes

with the consent of the Attorney-General and Solicitor-General.

And the income of all property of the hospital was directed to

be expended for the support of the master and poor of the

hospital, and the support, maintenance, and repairs of its houses,

tenements, and possessions

:

Held, by the Lord Chancellor, reversing the Master of the jiastor of

Bolls, that the master was entitled to pocket the whole income '^"^l''^''^^-

of the property of the hospital after paying 52s. per annum to

each of the five almsmen.

Part of the land of the hospital was at one time leased to the

Board of Ordnance for the erection of barracks, with power for

the board to remove the same at the end of the lease. When
tlie lease expired tlie Board of Ordnance and the master agreed

that the barracks should be pulled down, and the material sold, Sale of

,,,,., , . ,
,

. . , . /. 1 • material.
and hall tlie proceeds paid to the master m consideration ol Ins

restoring the ground. The master received £5000 under tliis

u'Ti'diRMiL

:
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Held, that tlic capital of the £5000 belonged to the hospital,

and that the master was only entitled to receive the income

thereof,

A.-G. V. Master of Brentwood School (1 M. & K. 37G) (March,

1833, Leach, M.E.). The Crown by letters patent authorized

A. B. to found a grammar school, and endow it with land worth

£36 per annum, and appoint a master and two wardens, the

same to form a corporation, with the right of appointment

vested in A. B. and his heirs. The letters patent seem to liave

confined the benefit of the school to the parish of S. ; but gave

to A. B. and his executors power to make ordinances. A. B.

appointed a master and wardens, and conveyed lands to them and

their successors, to the intent that they should perform the

ordinances to be made by A. B. or his executors, and to be

corrected when to him and his heirs should seem expedient.

A. B. by will made in 1565, reciting that neither school nor

master's house were yet provided, gave a house and ground to

the master and guardians to such uses and intents, and accord-

ing to such ordinances and declarations, as by him, his heirs and

executors should be declared. He also devised his parsonage of

D. to the master and guardians and their successors, to the intent

that they should find five poor folk in S., to be named by him-

self during life, and then by J. and H. successively during their

lives, and then by the owners of his manor of S., in such manner

as by himself and his executors should be declared.

The heir of A. B, at first claimed the hereditaments devised,

but submitted to a decree for their conveyance to the master

and wardens, with a direction that ordinances should be framed

by the Bishop of London, the Dean of St. Paul's, and their

successors, and himself and his heirs. Ordinances were framed

accordingly, giving the master the surplus income of the

property, after defraying certain charges. It appeared that in

the course of centuries the revenues had very much increased

and the school had dwindled, so that the master paid some

small sums to others to do the work, and pocketed over £1000 a

year.
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It was held tliat the whole of the property was devoted by

A. B, to the school and the poor, that the ordinance giving the

whole income to the master was invalid, and a scheme was

ordered. The Master of the EoUs, in giving judgment, said :
Excess over

i'Gtisonn.t)lG
" It is the settled principle of this Court in the administration of remuner-

charity property, given not for purposes of individual benefit ^*'°°-

but for the performance of duties, that, if the revenues happen

to increase so as to exceed a reasonable compensation for the

duties, the surplus must be applied to other charitable purposes."

A.-G. V. Skinners' Company (No. 2), Fisher's Charity (5 Sim.

59G) (April, 1833, V.-C. Shadwell). In the former case of

A.-Gr. V. Skinners' Comjmny (2 Euss. 407) it was held that

certain lands which had been conveyed to the company

by Sir A. Judd in his lifetime were entirely devoted to the

purpose of the school. The conveyance of these lands ap-

pears to have been lost, but its purport was inferred from tw^o

private Acts of Parliament passed soon after to protect the title

of the company against a fraudulent claim which was set up.

Now the private Acts aflected also certain other property which

had been conveyed to the company by a deed still existing; and

the object of the present suit was to claim the surplus rental of

the last-mentioned property for charitable purposes. The deed

ran as follows :
" To all, &c., know ye that I, being instigated

by piety, as well for the sustentation of the free school at T., as

for the sustentation of one student at Oxford, have granted to

the master, &c., of the Skinners, governours of the possessions,

revenues, and goods of the said school, all that, &c., to hold,

&c., to fulfil the works, uses, and intentions in the schedule

annexed." The schedule ran :
" The good works, uses, and

intents proposed and intended by H. F. to be done with the

rents of the hereditaments comprised in the deed." It directed

yearly 53.9. 4fZ. to be paid to the student at Brazenose College,

Oxford, 13s. 4id. to his tutor, 33s. 4d. to the principal and

scholars of Brazenose ; two sums of 10s. each for two sermons Sermons.

to exhort the company to quiet virtue and concord, and to be

favourubh; and buneliciul niaiutainers of the scliool ; Ibur s]h;cl-
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lied tenants were to continue on at 6s. Sd. quarterly, during

good behaviour, and afterwards the same tenements were to bo

Kixfti let at the same rents to poor men and women of the company.
rents. There was nothing further declared. The property brought in

£10 13s. M. at the time, and the above-mentioned charges

Margin. amount to Only £6. The company always, both during the life

of H. F. and afterwards, applied the surplus rents to their own

use. The property now brought in £149 per annum :

Jleld, that the private Acts only confirmed the tiule of the

company, and did not alter it, and that the company were

entitled to the surplus rents.

In re Yordons or Jordeyns Charity (5 Sim. 571) (Dec. 1832,

V.-C. Shadwcll), affirmed on appeal, sub nom. In re Jordeyn's

Charity (1 M. & C. 410) (May, 1833, L. C. Brougham). Testator

by will in 14G8 devised messuages in London to the Fish-

mongers' Company, and directed that the wardens of the

company should yearly for ever "purvey, buy, and deliver

Coals or 238 quarters of coals, or else money to buy the same coals,
hxed price.

' j j ?

unto the same number, after the price of M. for every quarter

of the said coals, to be delivered and disposed by the advice and

discretion of one good man or two of every parish wherein the

said coals shall be given and distributed." The will then speci-

fied the parishes and the number of recipients, and continued

:

" The sum total in money for all the foresaid 138 quarters of

coals, after the foresaid price of M. for every quarter, amounteth

to the sum yearly of £4 12s., the which coals unto the said

whole number I will that they be given and distributed in the

form above said yearly and for evermore between the feast of

Proviso for Micliaelmas and the feast of Christmas next ensuing ; and if the

^'^^} "^ said coals be bouo-ht for less price than is aforesaid, that then
price.

.

there be delivered and given more coals, after the good discre-

tion of the wardens of the said craft of Fishmongers for the time

being." There was a further gift of 40s. a year to the wardens

of the company, and the residue was given to keep the premises

in repair, and subject thereto " to the most necessary and pro-

fitable use of the said craft or mystery of Fishmongers ":
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Held, that the company had an option of distributing £4 12s. Option,

per year or the coals, and were not bound to distribute 138

quarters at the present price.

A.-a. V. Gascoignc (2 M. & K. 647) (Dec. 3, 1833, Leach,

M.E.). Testator in 1620 left certain money to his executors to

be invested in land on trust to employ the profits to such godly No other

uses as thereinafter expressed, and to no other use ; that was to

say, they should build an asylum at S. for twenty-four legiti-

mate orphans between seven and fifteen years old, each to have

£5 a year for maintenance, and provide a master to instruct the

orphans in the art of grammar and the established religion, the

master to have a room to lodge in and £30 per annum, and an

usher to have 20 marks (£6 13s. M) per annum. The will then

provided for the appointment of the, master and selection of the

orphans, and directed 40 marks per annum to be paid towards

maintaining four poor scholars at St. John's College, Cambridge,

from the said school, all orphans to be sent to the university, or

placed out as apprentices, at fifteen and a half years old. And
the testator directed that, the hospital being erected and the

several payments being made, the residue of the yearly value of Residue to

the lands should remain to his executors, their heirs and assigns
*i""^^**^^^-

for ever, and to their sole and proper use for ever.

The orphan asylum was built, lands were duly bought, and

the payments made for many years, but latterly some ilefault

was made in the payments, though the rent of the lands had

increased in value enormously

:

Held, that the owner of the land must pay all arrears of the

specified payments, continue the payments, and also keep the

asylum in repair, but that he was entitled to the whole rents

after paying the sums mentioned in the will, which could not

be increased, because money had fallen ; also that writing and

arithmetic should be taught in the school.

A.-G. V. Cord'ioainers' Company (3 M. & K, 534) (Dec. 16,

1833, Leach, M.R.). Testator by will in 1547 devised certain

tenements in London to the Cordwainers' Company, " for tlic Only ii.so

only interest, use, and iicrlurmaLion oi this my wiJl lu iu;iiiucr
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anil form following." He then directed £6 a year to be paid to

his l)rotlier for life, and 40.s. a year after the l:)rother's death to

his Avife for life, and £5 a year in alms in the parish of 1). by

12d. a house to every poor householder and to such as shall he

most needy and poor, by the discretion of the churchwardens of

I), and the overseers of the will. He also willed that the com-

Jiass. pany should cause a mass to be sung yearly in the church of D.

for his soul and others, and distribute 6s. 8d. to poor strangers,

and that the master and wardens of the company should have

lOd. each for their attendance, and each of the churchwardens

Ovcrsppi- of D. 12d. He appointed an overseer of his will, and provided

that if the company should not duly perform his will, but cease

to do so for the space of one whole year, his brother might

recover the property, and hold it in fee.

The tenements thus devised brought in £6, £5, and £1 6s. 8d.

at the date of the will, but the rental had increased to £358 :

Held, that the property was not devised upon trust, 1 tut upon

condition of the company making the fixed payments mentioned

in the wdll, and that the company was entitled to the surplus

after making those payments. It would seem that the rental of

the property shewed a surplus of 13s. 6d. at the testator's death;

but one of the charges upon it was the anniiity of £6 a year to

his brother, followed by a reversionary annuity of £2 a year to

his widow. Both these were bound to fall in, so that there was

no disposition of the whole rent in charity.

A.-G. V. Wilson (3 M. & K. 362) (March, 1834, Leach, M.R).

Testatrix in 1710 devised all her real estate to trustees upon the

special trust and confidence thereinafter mentioned and ex-

pressed, and she directed them to apply certain sums for certain

charitable purposes, and gave certain life annuities, and gave

the amounts of the annuities for cliaritable purposes after the

deaths of the annuitants. The will contained a direction to buy

real estate, to be added to that devised, and a codicil recited

that the testatrix had bought some, and directed it to be con-

sidered as answering the direction to buy, and the codicil also

varied the charitable dispositions of the will. Another codicil
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in 1716 devised other after-purchased hereditaments as an

augmentation of one of the charities. Since the death of the

testatrix the lands had increased in value, and the trustees had

a surplus in hand. The heir-at-law w&s brought before the

Court to claim the surplus under a resulting trust, and the point

was argued for him :

Held, in the absence of evidence of the value of the estates at

the dates of the will and codicils, that it appeared that the tes-

tatrix thought that she was giving the whole income in charity. Belief of

and the surplus was applicable for charitable purposes accord-

ingly.

A.-G. V. Haberdashers' Company (1 M. & K. 420) (March,

1834, L. C. Brougham). Land was conveyed in 1646 to certain

members of the defendant company on trust to make certain

annual charitable payments, and to pay "to the master and

wardens of the said company £8 yearly for increase of their

stock of corn for the service of the market in London." " And Stock of

the rest and residue of the said rents and profits to be paid

yearly to the said master and wardens for the further increase

of their stock of corn," The corporation compelled every com-

pany to keep a certain stock of corn, and at times fixed the

price at which it was to be sold. This was to prevent scarcity.

The company sometimes sustained losses, and sometimes made
gains by its corn trade

:

Held, that the above was a gift for the benefit of the members

of the company, and not a charity at all.

This case {A.-G.\. Hahcrdashers Comjyany) (1834) maybe relied Corporate

on for two purposes. First, it establishes that a gift to a corpo-
^'^^'

ration for the fulfilment of one of its corporate duties becomes

part of the corporate property, and does not constitute an inde-

pendent charitable trust. Secondly, it establishes that a gift to

A., to enable him to carry on a particular trade, is regarded as XuX of a

a gift for the benefit of A., and not of his possible customers. *^^"*'^^-

In the case of an individual, therefore, such a gift would place

the property under A.'s absolute control. This consideration
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has some bearing on the effect of directions to publish private

manuscripts, which we have ah-eady discussed.

• A.-G. V, Principal, &c. of Brazcnosc Collcyc (2 CL & F. 295)

(August, 1834, H. L. affirming the M. II., only one judgment

being given, namely by L. C. Brougham). The view of the

facts taken by the Lord Chancellor was as follows :—The charity

was founded in 1572 as a sort of joint foundation of A. Nowell

and Queen Elizabeth. The object of the foundation was the

reinstatement of the school of M. as a free grammar school ; and

this was effected by making the master and the school a corpo-

rate body, and by appointing governors and visitors, namely the

College. master and six senior fellows of Brazenose College, and making

them also a body corporate. The charter then pointed out that

six scholarships should be appointed to Brazenose College either

from M. school, or W., or B., and failing all these three from

other schools in Lancashire ; that they should be chosen by the

master of the college ; and power was given to the master and

six senior fellows, the governors of the school, w^ith Dean Nowell

during his life, and by themselves after his death, to make

ordinances for governing the school and scholars, and concerning

the stipends of the masters of the school, and touching any-

thing whatever relating to the school, in the order, governance,

receiving and disposition of the rents and revenues for the

support of the school and scholars. It then gave rents to the

governors to the intent that out of the same they should give to

the master 20 marks (£6 13s. 4fZ.) by the year at the least, to

the under master 10 marks, and to six poor scholars 5 marks by

the year. Licence was given to hold other land of the value of

£100 per annum for the support of the school and the poor

scholars of Brazenose College. Dean Nowell acted as visitor

Acts of during his life, and during the wdiole of that time the surplus

donor. rents were applied to the use of the college with his consent

;

and even the stipends of the scholars, when there was a want of

objects, were applied to the use of the college. The rent was

at first at least £66 13s. 4cZ., and the charges upon it were
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£05 3-5. 4'Z. The Lord Chancellor considered the difference, M'lrg'n-

£1 10.5., to be more than a trifle, and to distinguish this from

the Thdford School Case. The rents had increased to more than

£700 per annum.

The Court dismissed the information, thus holding the college

entitled to the surplus, to manage the school as it thought fit,

and to appropriate the stipends of the scholars, where none

appeared, and to consolidate the scholarships.

A.-G. V. Barham (4 L. J. N. S. Ch. 128) (March, 1835, M.E.).

De\dse in 1602 of property producing £10 per annum on trust

to pay sums of 54.s., 30s., 20s., and 54s. for certain purposes, and

the other 42s. of the said yearly rent of £10 to the discretion of

the parson and churchwardens and common council of a certain

parish to dispose to the poor, or towards paying of fifteenths.

The rent increased

:

Held, that all the charities should share in the increase of

rent, and a reference directed for a scheme.

Obs.—In this case 30s. was given to provide an annual dinner Dinner,

for all householders and married people of the town of B., and

20s. for a supper for all the young people of the same town. Supper.

any of the testator's kindred being also admissible to each

repast. The question whether these purposes are charitable was

not discussed. The other purposes were clearly charitable.

A.-G. V. Solly (5 L. J. K S. Ch. 5) (Xov. 1835, M.R.). In

this case a testator devised land in 1690, on trust to apply cer-

tain portions of the income for charitable purposes, and to lay

out the balance in building almshouses at Southampton. The ^'^l'"^*^^-

Master of the Eolls observed that the testator did not confine

his bounty to any particular period or to any particular sums,

but directed the almshouses to be maintained and increased in

numljer from time to time for ever, according as moneys should

arise. He referred back the Master's report to be reviewed, on

the principle that the testator had devoted particular sums to

])articular charities, and tlie residue to the ultimate charity.

A.-G. V. Cuius Coll. (2 Keen, 150) (May, 1837, Lord Langdale,

M.i;.).
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P. by will made in 1615 left £5000 to be invested in loans

to certain corporations so as to produce £250 per annum, and

directed the founding of a school in connection with Caius

College and the establishment of certain fellowships and scholar-

ships in the college, and he appointed the master and four

senior fellows of the college to be supervisors of his will. He
directed the £250 arising from the £5000 to be applied by his

supervisors in paying £40 to the master of the school, £20 to

the usher, £168 Is. 4:cl. to other purposes, £6 13s. 4cZ. to repair-

ing the buildings of the college and increasing its funds, £3 to

the master of the college, and 30s. to each of the four senior

fellows, thus leaving £6 5s. M. undisposed of, and adding,

"the remainder of the said £250 per annum I will shall be

from time to time bestowed in such charitable uses as my
executors for their times and after my supervisors shall think

fit."

If the intended investment of the £5000 could not be carried

out (which happened) he authorized his executors to invest it in

land producing £250 per annum. This was done, and eventually

the rental of the land rose to £2000 per annum. When this

land was conveyed to the college, a deed was executed whereby

the college authorities covenanted that any surplus arising from

the land should be invested in other land, and that the income

produced thereby should be applied cy-pfes, in effect. This,

however, was not done, but the surplus income was pocketed

for many years, but a few years prior to the filing of the in-

formation the misappropriation was to some extent redressed

and inquiries were being made with the view of setting things

straight

:

Selection Held, both on the will and on the deed, that the remainder of

of self not £g 5^_ 4^^_ ^^.^g applicable to such charitable uses other than their
allowed. '- '-

• (. n • ^ ^

own pockets, as the master and four senior fellows might select,

and a like proportion of the increased income was so applicable,

and the other objects of the testator's bounty were entitled to

augmentation according to a scheme to be settled; that the

master and fellows should remain trustees and have their costs
;
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and that writing, arithmetic, and other subjects should be added

to the subject of grammar to be taught in the school.

A.-G. V. Braipcrs' Company (No. 1), Harivars Charity (2 Beav.

508) (June, 1840, Lord Langdale).

Testator by will dated 1703 bequeathed £1700 to his exe-

cutors in trust to lay out £100 more or less in the purchase of

a piece of ground for erecting twelve almshouses, and about

£400 in building the same, and to convey the same to the

Drapers' Company for three poor men and three poor women of

the company, and the like of the parish where the almshouses

should be built, and he directed the remainder of the £1700 to

be laid out in the purchase of an estate of £60 a year or there- Or there-

abouts to be conveyed to the Drapers' Company for the main-

tenance and support of the six poor men and six poor women
in the almshouses for ever, in manner following, that is to say,

in trust that the Court of assistants of the said company for the

time being, by and out of the rents and profits of the said estate

to be purchased, should from time to time monthly, by them-

selves or agents, pay and distribute to the said six poor men and

six poor women, or such number of them as should be in the

said almshouses, 6s. apiece, and once every year to each of

them a load of good coals, and upon a yearly visitation to each

of them Is. apiece.

The allowance required £43 4s. per annum. The property was

producing £145 per annum

:

Held, that as the maintenance and support of the almspeople

was the expressed purpose for which the conveyance was directed

to be made to the company, the mere circumstance that in

describing the manner of maintenance and support the testator

had not exhausted the whole income, was not a sufficient reason

for considering that any surplus was meant for the pecuniary

benefit of the company.

A.-G. V. Coopers' Company (3 Beav. 20) (June, 1840, Lord

Langdale).

Testator liy will in 1573 gave a house to liis wife for life Gift on

and then to the (Joiqiers' Coiiq);my, "ujiuii this conditiitii, and
i;onJition.
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Beadle.

Carpenter.

Specified
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to this use, intent and purpose, that is, to the maintenance,

augmentation and upholding of the school house of E., and

the same rent of the aforesaid house, which is now rented at

£11 by the year, the which money my mind and will is shall be

bestowed in manner and form following." He then gave yearly

" to the schoolmaster of E. £3 6s. 8d., to the usher £1 13s. 4o?.,

to the master wardens of the Grocers' Company 40s., for a

sermon 6s., to the parson at St. Michael's l'2d., to the church-

wardens 2s., to the clerk and beadle of the Grocers 2s., to the

clerk and beadle of the Coopers 2s., to a carpenter appointed by

the master wardens of the Grocers 2s., and to the master wardens

of the Coopers 5s." The remaining £3 he gave to the master

wardens of the Coopers towards the repairs of the house, and

directed the other legacies to fail if the house failed to produce

rent ; and if the wardens of the Coopers failed to bestow the

£8 a year properly, he gave the house to the master wardens of

the Grocers' Company, to do with it as shall seem good to

them.

The rent of the house had increased up to £75 per annum

:

Held, that the Coopers' Company were beneficially entitled to

three-elevenths of the surplus rental over £8 per annum, sub-

ject to the duty of keeping the house in repair ; and they were

trustees of the other eight-elevenths for charitable purposes.

The principle was clearly stated in this case, that if a testator

states an mtention to give the whole income of property in

charity, but does not specifically dispose of the whole, the exist-

ing surplus and any future surplus will be given in charity
;

and if he does not state any such general intention, but does in

fact specifically give the whole existing income in charity, any

future surplus will be given in charity also.

The result arrived at in this case was adversely criticised by

the Lord Chancellor in Mayor, &c. of Beverley y. A.-G. (6 H. L. C.

324).

A.-G. V. Fishmon(/crs' Comjmny, Preston's Will (2 Beav. 588)

(November, 1839, Lord Langdale, M.E.), on appeal, 5 M. & Cr,

16 (January, 1841, L. C. Cottenham).
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This case illustrates the custom of the city of London where-

by citizens were empowered to devise lands within the City to

corporations without any licence in mortmain. The case re- purchase

cognises it as a legal Act for a corporation to purchase land in ^y ^*''"-

the name of a citizen, and for that citizen to devise it to the

corporation.

The Fishmongers' Company had a charter dated 1433 con-

taining a licence to hold land in mortmain to the value of £20
a year "in auxilium sustentationis pauperum hominum et

mulierum misteriae et communitatis prtedictarum in perpetuum."

Henry Preston by will (apparently in Latin) dated 1435

devised land to the company, adding the words above set out

:

ITeld, on the evidence that Henry Preston in his lifetime

was a trustee for the company, and that the land was part of

their corporate property applicable for their corporate purposes. Corporate

and not applicable by the Court under its jurisdiction to ad- Purposes,

minister charitable trusts.

A.-G. V. Fishmongers' Company, KnescwortKs Will (2 Beav.

151) (November, 1839, Lord Langdale) ; on appeal, 5 M. & Cr.

11 (January, 1841, L. C. Cottenham).

Testator by will dated April 13, 1513, devised certain tene-

ments to the Fishmongers' Company, on trust to repair and

rebuild the same premises, so that the rents might be kept

sufficient to fulfil his bequests. He then directed certain obits Supersti-

to be observed and certain sums to be paid to priests and poor *'°"!^

people to pray for his soul, and to a prior and convent to find a

priest to say mass and pray for his soul, and the bell-ringer of Bell-

the convent was to have a noble for assisting a priest. The '^'"S^'"'

testator then directed 40s. a year to be applied for the benefit of

the prisoners in Newgate and Ludgate. He directed the com-
pany to keep an account of the rents and employ a receiver, the

Chamberlain of London was to have 3s. 4:d. and a breakfast on

attending to see the accounts, and if the account was not made,

the company was to pay 10 marks out of the property to the I'enalty.

city of London. The surplus rents, with 100 marks from his

jicrsonal estate, were to f(jrm a repairing fund and a loan fund
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Supersti- for members of the company, the borrowers of which were to
tioubtius.

p^^y. |.^^. ^j^^ testator's soul. And in case the company made

default in performing the trusts, the testator gave the property

to the city of London, upon the same trusts, except as to the

loan fund.

The testator died in 1529. Afterwards the Act 1 Edw. 6,

c. 14, passed, vesting in the Crown all property devoted to the

maintenance of obits or other like things. An arrangement

Arrange- was then made between the Crown and certain trustees for the

City companies, whereby the latter paid £18,744 ll.s. 2d. to the

Crown, and the king by letters patent of 4 Edw. 6 expressed to

grant to the trustees certain rent-charges, including a grant

of a rent-charge out of hereditaments of the Fishmongers'

Company which they had been accustomed to apply for anni-

versaries of Sir T. ICneseworth, the above-mentioned testator.

The course of decisions under the Act soon shewed that it

was open to argument that the Crown took the whole of the

lands devised by such wills as Sir T. Kneseworth's, and not

merely tlie rent-charge mentioned in the letters patent. There-

upon a private Act (4 Jac. 1, c. 10) was passed, vesting in the

respective companies all right of the Crown to any lands

mentioned in the letters patent, but saving the rights of other

persons.

The company had regularly paid the 40s. per year for the

benefit of prisoners in Newgate and Ludgate, and claimed to

be entitled to the property subject to that sole trust.

The information was filed, claiming that the Crown at the

most only became entitled to a rent-charge out of the land, and

that the company only took such rent-charge under the letters

patent and the private Act ; and that the whole of the surplus

rental of the property was applicable for charitable purposes.

The information seems to have claimed further that the Crown

took the rent-charge subject to the performance of the charit-

able trusts of the will divested of their superstitious conditions

:

Held, that the company took the property beneficially subject

to the specific trusts mentioned in the will ; that all such trusts
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were superstitious under the Act 1 Edw. 6, c. 14, except that

for the prisoners of Newgate and Ludgate, and that the property-

devoted to such superstitious trusts vested in the Crown and

passed to the company.

Note.—It would seem that the disposition of the residue in

this case was tainted with superstition, and so passed from the

Crown to the company.

A.-G.Y. Drapers' Company (No. 2), Kendrick's Cliarity (4 Beav.

67) (March, 1841, Lord Langdale).

Testator by will in 1624 left £2400 to the Drapers' Company
to purchase lands of the clear yearly value of £100, and thereout

pay various sums amounting to £96 in all to certain specified

charitable objects, adding, " The residue of the said sum of £100 Specified

a year (being £4 yearly) for ever, I entreat the four warders of residue,

the same company to accept for their pains to be equally

divided between them, by 20s. to each of them for the time

being yearly for ever."

The sum was paid to the company, lent by them at £6 10s.

per cent, for twelve years, and then laid out with £150 more in

purchasing freeholds producing £170 per annum. These were

burnt down in the great fire, but the property now produced

£311 per annum

:

Held, that the company did not take the whole surplus bene-

ficially, but only 4 per cent, on the income ; and that the

charitable gifts should be increased in proportion to the increase

of rental : that the £150 must be considered as an increase of

the £2400 arising from the extra interest foi- twelve years, and

that the whole property was devoted to the testator's purposes.

The defendants were ordered to pay the costs, as they con-

tested the case, but an account was only directed from the filing

of the information.

A.-G. V. Christ's Hospital (4 Beav. 73) (March, 1841, Lord

Langdale).

Testatrix by will in 1601, reciting that she was seised of a

house in London of the yearly rent of £10, devised it to the

governors of Christ's Hospital, upon special trust and confidence

T 2
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that they should pay to the parsons and churchwardens of the

three parishes of A., B., and C, for ever, 40s. apiece for the most

needy poor of their parishes, and to E. "W. £4 yearly for life, and

after her decease the £4 to be divided as follows : 40.s-. to the

parson and churchwardens of A. parish in augmentation of the

relief of the poor, 20s. ditto B. parish, and 20s. ditto C. parish.

The rent of the house had increased to £82 :

Held, that the whole was devoted to the special objects men-

tioned by the testatrix, and the defendants must account for

the rents since the filing of the information and pay the costs

of the suit.

A.-G. V. Grocers Company, Laxton^s Charity (6 Beav. 526)

(Jan. 1843, Lord Langdale, M.R.). L. by codicil in 1556 de-

vised to the wardens, &c., of the Grocers' Company certain

hereditaments in the city of London, " to hold the same unto

Condition, them and their successors for ever upon this condition and

intent, that is to say," that they, within as convenient time as

they could, should make suit with his executors to the Crown to

obtain a messuage called the Guild House at 0. and use it for a

school-house and almshouse for seven poor men. And he willed

that the company should provide a schoolmaster and usher, and

yearly pay the master out of the issues, rents, and reversions of

the hereditaments devised to them, for his stipend and wages

yearly, £18, and to the usher, £6 13s. A.d. ; and he also willed

them, with the consent of the vicar of 0., to appoint seven poor

Bedesmen, nien to be bcdesmen to live free in the said messuage, and that

the company should yearly pay out of the issues of the aforesaid

lands to each of the poor men, 34s., being M. a week, and to the

vicar of 0., 24s., to be employed in the reparation of the school.

The testator died in 1556, and the company accepted the

devise, but did not obtain possession of the property devised to

them till 1573, owing to disputes with the testator's widow and

heir-at-law ; and then it produced £50 per annum, while only

£38 per annum was required to satisfy the payments mentioned

in the will. The company also obtained a grant of the Guild

House at O., and established the scliool, and from time to time
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increased the master's salary, but always kept for themselves a

considerable portion of the rent.

The property devised to the company was burnt in the great

fire of London in 1666, and an arrangement was then made Arrange-

between the company and the commissioners acting under the ™*^"* ^^^^

Act 43 Eliz. c. 4, on the basis of the company in future apply- sioners.

ing £82 16s. per annum to the charitable purposes mentioned in

the will. This they had done and were willing to do, and they

had, moreover, increased this sum up to £300 per annum, while

the rents of the property had increased from £167 in 1666 to

£1500, and they had also £8645 consols representing part of

the property purchased compulsorily.

The information asked for a scheme under the Act 3 & 4 Vict.

c. 77, and a declaration that the whole property was devoted to

charity, and counsel argued that the Court should first fix a sum
sufficient to provide a grammar school as intended by the testa-

tor, and then apply it to other instruction under the Act

:

Held, that the will vested the property in the company bene-

ficially, subject only to the specific payments mentioned in it

;

that the company incurred an obligation in 1666 to increase the

amounts to £82 16s.; that all further augmentations had been

bounty on their part ; and the Act 3 & 4 Vict. c. 77 did not

affect their rights.

Jack {Principal, &c. of the University of Aherdccn) v. Burnett

(12 CI. & F. 812) (H. L. Aug. 1846, reversing the decision of

the Scotch Court). B. in 1648 surrendered to the university of

Aberdeen certain lands held of the university by a tenure in-

volving an annual payment of 20 pounds Scots, and certain fines

on death and alienation, and the university accepted the sur-

render. And by the deed of surrender it was expressed that B.

had provided three bursars (= scholars) to be educated and Bursars,

maintained at the King's College in Aberdeen according to the

manner and at the risk of the bursars tlien in the college, on

condition that they were to be presented l)y tlie donor and his

successors, lairds of Leys ; and if the heads of the college should

refuse to admit sucli nomiiictjs, the; deed was to become void, and
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B, and his successors were to be entitled to re-enter upon the

land. The land was assured to the heads of the university " to

remain with them for the aliment and entertainment of the

said three bursars, and according to the provisions and conditions

above expressed."

The university authorities entered into possession of the lands

Lo3s. at once. For many years the lands were insufficient for the

maintenance of the bursars, but the authorities made up the

deficiency out of other funds. The profits of the lands after-

wards increased, and the accounts of their profits were kept

among the accounts of estates belonging to the university, and

the surplus was treated accordingly. The successor of the donor

claimed to have the surplus rents applied to increase the allow-

ances to the bursars

:

Held, that the university was entitled to the surplus, the

Condition wliole property being given to them on condition they main-

tained the bursars as bursars were then maintained. ScmUc,

the donee takes the surplus when (1) it is granted to him sub-

ject to certain payments to others, (2) it is given to him on

condition of his making certain payments with a clause of

forfeiture on breach of the condition, and (3) if he might be a

loser by the insufficiency of the fund.

A.-G. V. Corporation ofRochester (5 De G. M. & G. 797) (Feb.

1854, L.JJ. Knight Bruce and Turner). Testator in 1579

de\dsed land for maintaining six permanent inmates in an alms-

Travellers, house at Eochester, and providing relief for six poor travellers,

pj^j and for the provision of flax, &c., to set the poor of the city at

work according to the provisions of the statute 18 Eliz. ; and

stated that the relief of poor travellers was his principal object.

The rents of the land very much increased, and the trustees

carried the whole surplus to the account of the poor rate after

providing for six almsmen and six poor travellers :

Held, that the application was wrong, and a scheme must be

directed.

The defendants in this case relied on a decree made on an

information in 1672, but the judges held that the point now
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raised was not then brought before the Court, and that the only-

question then decided was what parishes were entitled to the

benefit of the charity.

Mayor, &c. of Southmolton v. A.-G. (5 H. L. C. 1) (May,

1854). H. S. founded a school in Southmolton in 1686 and

made his will in 1709, and thereby devised certain heredita-

ments to the mayor and aldermen of Southmolton on condition

they should pay £16 a year for ever to the vicar of K, certain

sums for renewing a lease from time to time, £5 15s. to certain

almshouses, £40 to the school at Southmolton, adding, "And
the overplus which the said hereditaments do produce beyond

and more than all these disbursements do amount unto (which I

do find and compute to be about £60 per annum) sliall go the

one half thereof always unto him who is and sliall be mayor of

Southmolton for the time being towards the expenses of mayor-

alty, and the other half towards the mending of the highways

in and near the town of Southmolton." He also incorporated

in his will an estimated account containing as a last item :

" Balance which the corporation of Southmolton will gain per

annum, excepting £13 Ss. per annum land tax whilst that

lasteth, and the poor's rate whereof the tenant by his lease pays

the moiety £64 7s. Q^fZ ;
" and a note at the foot of the account

saying :
" If the taxes to church and poor do not abate some-

what thereof, but the Parliament do use to exempt Windsor and

schools and almshouses from taxes ; but whatever the balance

{dc claw) proves to be, more or less, the half thereof is given

every year to him that shall be Mr. Mayor in being, and the

other half towards mending the highways in or near Southmolton,

especially between Mole Bridge and the school-house."

In the course of time the income of the property increased

from £140 a year to £734 a year, exclusive of the leasehold

portion which had been surrendered to the lessors for a sum of

£516 instead of being renewed, and since the Municipal lleform

2\ct (5 & 6 Will. 4, 76) the surplus income had been carried to Borough

the account of the borough fund.

The ini'oriiKiliou claiiaed that all the charitable objects .should
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Surrender

of lease.

College.

participate in the increased income, and that the surrender of

the leasehold property miglit be treated as a breach of trust.

Curiously enough, the Master of the EoUs, on June 25, 1851,

made a decree according to tliis prayer. But on appeal to the

House of Lords this decree was reversed, and it was declared

that the information ought to have been dismissed. The judges

all held that the corporation took the whole surplus beneficially,

and were entitled to surrender a lease renewable by custom but

not of right, there being also other land sufficient to answer all

the charges on the devised estate. The Municipal Eeform Act

directed the income of the property of all corporations included

in it to be carried to an account called the borough fund (5 & 6

Will, 4, c. 76, s, 92). This Act is now repealed by the Muni-

cipal Corporations Act, 1882 (45 & 46 Vict. c. 50).

A.-G. V. Trinity College, Cambridge (24 Beav. 383) (Feb. 1856,

EomiUy, M.R.).

Testator in 1558 devised lands to the master, &c. of Trinity

College, Cambridge, describing them as " amounting to the clear

yearly value of four score pounds or thereabouts," to hold the

same " to their only proper use and behoof for evermore," to the

intent that they should with part of the rents maintain three

grammar schools at U., S., and T., and pay yearly £13 6s. M.
to the master of each, and make rules for, inter alia, praying for

the founder's soul. And he willed that the master, &c., should

with part of the rents find a chaplain at D. to say mass twice a

week and pray for certain souls, and pay him yearly £13 6s. 8c?.

more or less. And he willed that the master, &c., should with

part of the rents keep four obits for the testator and bestow

yearly at each obit 40s. ; and he gave yearly for ever to four

poor old men to pray for his soul £5 6s. 8r?., and he gave towards

finding of exhibition of one poor scholar within the said college

yearly for evermore 40s. He gave to A. and his heirs an annual

rent-charge of £10, payable out of the lands devised to the

college. He desired the master, &c., to let certain lands to A.

for fifty years at £20 per annum. He willed that the master,

&c., should keep in repair all buildings upon the lands demised.



CHARGE OR TRUST. 281

and pay the sum of £5 6s. Sd. to the poor men, and that his

executors should receive the rents up to the Michaehnas after

his death, and that N. S. should have a lease for life of the

premises then occupied by him at the existing rent.

The testator died in 1558. The lands were then subject to a

charge of £2 13s. M. per annum for the life of T. N., who died

soon afterwards. Some litigation ensued, in which the college

framed their case on the assumption that by accepting the

devise they only incurred a liability for such rents as they

received. The land then brought in £83, and the charges upon

it, including the annuity to T. N"., amounted to £81 6s. 8d.

The rental afterwards greatly increased. The college had in-

creased the stipends to one of the schoolmasters, but claimed all

the surplus rental

:

Held, that they were so entitled, having regard to the facts

that there was a small surplus at the time, and a further

expected surplus on the death of T. N. and the expiration of the

leases directed by the will. Also on the ground that the

college incurred liability to make some payments beyond the

rents. The judge also remarked that contemporary acts of the Acts of

donee had not the same weight attached to them as contem- <^°°^^-

porary acts of the donor, as it was the intention of the latter

which governed the disposition of the property. He also

pointed out that a charitable corporation stood on a different

basis from a trading corporation in these cases, as it was con-

sistent with a charitable intention on the part of the testator to

allow the charitable corporation to take the surplus profits of

the land.

It is clear that in this case the Crown might have claimed a

portion of the profits of the land under the statute of 1 Edw. 6,

relating to superstitious uses. In the absence of any claim it

may be assumed that the rights of the Crown had been

arranged for.

A.-G. V. Mat/or, dx. of Beverley (15 Beav. 540) (1853) (M.Ii.)
;

affirmed on appeal, 6 De G. M. & G. 256 (Jan. 1855,

L.JJ. Knight lirucc and Turner, 1)ut finally reversed by the
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H. L.); Mayor of Bcvcrlcij, &c. v. A.-G. (G H. L. C. 310) (July,

1857).

Testator by will made in 1652, after mentioning that he had

bought a farm called Silliards which brought in £47 per annum,

gave it to the Mayor, &c., of Beverley on trust to pay £10 per

annum to the preacher of the town, and £10 to the school-

master, and £20 to his sister for life, and after her death to pay

three sums of £6 135. 4(^. each to sending to Cambridge three

poor scholars of the school, and in default of such scholars, what

could be " spared of the said £20 (no poor scholar having above

£6 13s. Ad. yearly) shall be distributed among the poorest

people of the said town. Moreover, so long as the taxes for the

maintenance of soldiers shall continue, what the mayor, aldermen

and burgesses cannot spare out of the overplus of rent, viz. £7,

shall be deducted equally out of the gifts to the lecturer and

schoolmaster, so that my sister may have £20 yearly clear."

There was a further gift of £450 to the mayor, &c., to buy land

yielding £22 10s. per annum, on trust to distribute £20 per

annum of the rent among the poorest people of the town, and so

long as the taxes for soldiers should continue, then, unless they

could spare anything out of the 50s. overplus, the same should

be defrayed out of the £20 yearly. After the date of the will,

the testator himself bought land to satisfy the last-mentioned

gift of £450, and made a codicil giving the land to the trusts

mentioned in the will

:

Gift held Hdcl, that the testator intended the corporation to take both
residuary, properties beneficially, subject to payment of the specified sums

for the charitable purposes mentioned in the will. The judges

considered that the gift of the overplus was residuary, liable to

abate first if the income fell, and carrying all increase of income

with it.

A.-G. V. Dean and Canons of Windsor (8 H. L. C. 309) (May,

1860, H. L. affirming M.E., Jan. 1858) (24 Beav. 679).

Henry Vlll. had promised certain benefits to the dean and

canons of Windsor and to an ancient order of poor knights

there, and gave directions by his will for fulfilling his promise,
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but such directions had no binding effect. Edward VI. then con-

veyed lands to the dean and canons subject to a covenant on

their part to bestow the rents to the extent of £600 per annum

in such manner as the king and the other executors of the will

of Henry VIII. should appoint. No such appointment was ever

made, and it was here held that there was a resulting trust for

the Crown. Queen Elizabeth afterwards executed a deed

directing certain yearly sums to be paid to the poor knights,
^°?J,

amounting to £430 19^. 6d. in all, enumerating the lands ap- Windsor,

pointed for these charges as having a total rental of £661 6s. 8d.

per annum, and adding, "wdiich said lands and other the

premises amounting to the said sum of £661 6s. 8f^. we will and

ordain and by these presents declare shall remain to the said

dean and canons and to their successors for ever, that is to say,

for the maintenance of the charges of £430 before declared, and

the residue being £231 6s. 8d. to remain for the vicars, and

serving priests' wages, when need requireth, reparation of the

said lands, the officers' fees, and for the relief of the said dean

and canons and their successors."

In the course of time the income produced by the lands in-

creased to some £15,000 a year. The poor knights claimed to

be entitled to an increase of their allowances :

Held, that the dean and canons were entitled to the whole

of the residue after satisfying the fixed charges directed to be

paid to the poor knights by Queen Elizabeth.

In re Ashtons Charity (27 Beav. 115) (March, 1859, M.E.).

A charity was created for six almswomen, and the residue of

the rents was directed to be paid to them. The residue in-

creased very much, and the increase was directed to be applied

to found a school.

A.-G. V. Jesus Collerje, Oxon (29 Beav. 163) (Feb. 1861,

Ilomilly, M.R.).

Testator recited an intention to benefit Jesus College, and

devised all his estate to provide £108 per annum for scholars

and exhibitioners there, and the residue to purchase advowsons

for them. By a codicil he gave a tenement at Bala, and a plot
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of land then let at £3 12.s. per annum, to found a school

there, and gave £15 per annum to the master, and £15 per

annum to clothe thirty scholars, and so much as was necessary

for the repairs of the school ; and then mentioned that the

rents of his estates in Merionethshire exceeded by £4 17s. the

sum of the £108, £15, and £15, but as the £3 12s. was in-

cluded therein, it left £1 5s. for the repairs of the school.

The estates increased in value, and the increase had from time

to time been applied in increasing the gifts to the several objects.

There was still a surplus, and these proceedings were taken to

settle its disposition. The school claimed the whole

:

Held, that the school was only entitled to such a proportion

of the nett improved rents as £4 17s.—the amount originally

allotted to it over the fixed payments—bore to £142 17s., the

original rental.

A.-G. V. Marchant (L. K. 3 Eq. 424) (Nov. 1866, V.-C. Kin-

dersley).

A testator devised land in 1640 on trust to pay £20 a year

to a schoolmaster at H., and £20 to Trinity College, Oxford, for

books and repairs of the library, and £5 and £5 for the poor of

Proviso for two parishes, and directed any deficiency to fall rateably on all

'°*^'
his objects. The land now brought in £82 per annum, and the

trustees had some accumulations in hand. The original rental

of the property was not known.

The Court directed the accretions to be applied as to one

moiety to the school, and the other moiety to the college, ob-

serving that gifts to the poor were detrimental to a parish ; and

in such a case the Court should exercise its discretion and

depart from the rule of applying an increase rateably amongst

all objects.

A.-G. V. Mercers' Company (W. N. 1870, 58) (V.-C. James).

Dean Colet founded St. Paul's School and vested property in

the Mercers' Company on trust to keep it up. His ordinances

provided that, after taking an account every year, the overplus

of money, after paying all ordinary charges, was given wholly to

the company to the maintaining and supporting and repairing

Gifts to

poor not

favoured
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all that belonged to the school from time to time ; nevertheless

so much of the surplus as should be spared above reparations

and casualties was to be kept in a chest in the company's hall,

and remain apart by itself, that it might appear how the school

by its own self maintained itself. The books of the company
contained some evidence of an arrangement with Dean Colet, to

the effect that the company should have lands worth 44 marks

(£14 13s. 4^.) per annum for their trouble in managing the school,

but no such lauds had been conveyed to them. As a matter of .

fact, the school had enjoyed the whole income of the property

down to 1860, when the company set up that they were bene-

ficial owners of the property subject to the duty of keeping the

school in an efficient state, and argued that there must have

been a further arrangement giving them something in place of

the 44 marks per annum

:

Held, that the whole property was affected by a trust for the

school, and an inquiry directed whether an application should

be made to the Committee of the Council of Education, or the

Commissioners under the Endowed Schools Acts, or to Parlia-

ment.

Merchant Taylors' Company v. A.-G. (L. E. 11 Eq. 35)

(November, 1870, Eomilly, M.K.)
;
(L. E. 6 Ch. 512) (March,

1871, Lord Hatherley, and James and Mellish, L.JJ.), Testator Condition,

by will made in 1570 devised tenements in London to the com-
pany, " to this intent and upon this condition," that they should

yearly out of the rents and profits provide for each of twelve

poor men of the City, a gown of 7 yards of Welsh frieze at 16fZ.

a yard, a shirt of the value of 2s., and a pair of shoes at lid. the

pair ; and for each of twelve poor women a cassock of 5^ yards

of like frieze, a smock of 20fZ., and a pair of shoes of \1d. the

pair ; the gowns and cassocks to be ready made. The chamber-

lain and town clerk of the City were to have each 10s. a year

out of the rents for seeing to this ; and the will continued

:

" And so that the whole residue of the said rents and profits of Residue for

the said lands, tenements and gardens, tliey do maintain and repairs.

gather yearly into an whole stock and tliurewitli do keep the
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reparations of the said tenements to them devised, and if need

be new build the same as to their discretions need shall appear,

as the same stock will fall out." And if the company were

Gift over, rcmiss and negligent in delivering the gowns, &c., he willed

that the parson, churchwardens, and parishioners of St. M.
should enter upon the tenements devised to the company and

hold the same, " to this intent and upon this condition, that

they should bestow the yearly rents and profits on the gowns,

&c., and the reparations of the same tenements and gardens, and

the 20s. to the chamberlain and town clerk, putting the church-

wardens and parishioners in mind of the conditions before

expressed."

The testator died soon after the date of his will. The rents

of the property were £24 18s. immediately after the testator's

death, and the payments in respect of the charges were £15 7s.

The rents always shewed a surplus over the sum required to

meet the charges and keep the tenements in repair. From the

death of the testator until Christmas, 1862, the company believed

they were entitled to the surplus rents, and carried the same to

their corporate account. In the beginning of 1863, however,

the Charity Commissioners suggested that the surplus rents

were applicable for charitable purposes, and since that time the

plaintiffs had accounted for them accordingly to the Charity

Commissioners. In 1869, however, Lord liomilly held that the

Wax Chandlers' Company were entitled to the surplus rents of

an estate devised to them by a very similar will, and this decision

was affirmed on appeal. Thereupon the Merchant Taylors'

Company filed the present bill for a declaration that they were

entitled to the surplus rents in the present case. At tlie same

time the Wax Chandlers' Case was under appeal to the House

of Lords, and it would seem that all the judges who decided

it below had repented of their decision, for they managed to

distinguish the present case from it, and to hold that the sur-

plus rental was applicable for charitable purposes. The Wax
Chandlers' Case was soon afterwards reversed by the House of

Lords, and is the case next noticed.



CHARGE OR TRUST. 287

A.-G. V. JVao: CJiandlers' Company (L. E. 8 Eq. 452) (August,

1869, Lord Eomilly, M.E.)
; (5 Ch. 503) (March, 1870, L. C.

Hatherley, affirming Lord Eomilly)
; (6 H. L. 1) (February, 1873,

LL. Chelmsford, Colonsay, and Cairns, reversing both prior

decisions). Testator in 1558 left houses after his son's death

to the defendant company, "for this intent and purpose and

upon this condition," that they should yearly distribute £8 Condition,

to the poor inhabitants of the parishes of M. and B. and

the poor men and women of the company, allowing 2s. to the

churchwardens of each parish out of the money, and 5s. to

the master and wardens of the company, and the rest of the "^^^^ ^°^

,
repairs.

profits of the hoiises should be bestowed on repairing them.

And if the company should leave any of the things above Gift over,

rehearsed undone, he willed that his next of kindred should enter

upon the houses and hold them upon condition they did the

things above rehearsed.

At the testator's death the houses brought in about £9 4s.

per annum ; when the property devolved on the company the

rent had risen to £16 per annum, and now it was £330 per

annum :

Held, that it was a gift in trust, and not upon condition in

the legal sense, and that the whole was devoted to charity. The

Court, however, refused to make the company account for the

back rents, and declared them entitled to some land mixed up

with the devised land, wliich the Attorney-General claimed as

having been bought out of the surplus rents. An account was

taken of the rents from the date of the filing of the information.
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CHAPTER XXIII.

On Foreign Charities.

As to con- The effect of gifts for the fulfilment of charitable objects in

sent of
foreit!;!! countiies does not appear to have received the considera-

foreign ^ i-inip
Govern- tion which it deserves. The earliest cases, which called for

™*'^*'
decision on this point, appear to have been gifts for the fulfil-

ment of charitable purposes in other portions of the dominions

of the British Crown. In such cases the presence of the

Attorney-General, as representing the Crown, gave notice to the

Crown of all the proceedings, and it was thus possible for the

Crown to raise any objection to the proposed object, or to give

directions to the proper officials in the other dominions to see

to the application of the property after its transfer to the hands

of persons residing out of the jurisdiction of the English Courts.

But in the case of persons residing in countries politically as

weU as legally independent, very different considerations arise.

There is nothing to inform the officers of the Government that

such and such property has been handed to such and such a

person, for such and such a purpose. Moreover, in the case of

gifts for the purpose of establishing a new charitable foundation,

it would seem to be right to ask expressly for the consent of

the Government of the country. This has never been done, but

the Court has only inquired whether the proposed object could

be lawfully effected in the country named, and it has required

to be satisfied that it would probably be carried out {Mayor of

Lyons v. East India Company (1836) (1 Moore, P. C. 175)).

Nevertheless, the case of New v. Bonakcr (1867) (L. E. 4 Eq.

655), appears to shew that the consent of the Government

should be asked, and that its refusal is fatal to the gift. That
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•was a case of a gift to trustees in the United States for estab-

lisliing a new charity in Pennsylvania. The trustees declined

to act. Now it is a well-known principle that a trust shall not

fail for default of a trustee, and we have seen this principle

applied to charitable trusts in many cases, and" it will be found

applied to foreign charities in the case of A.-G. v. Stephens

(1834) (3 My. & K. 347). Nevertheless, in Nevj v. Bonalcer

it was held that the trust failed on the refusal of the trustees to

act. We conceive that the real ground on which this decision

can be supported is that the trustees named in the will were

the President and Vice-President of the United States, and the •

Governor of Pennsylvania ; and that their refusal was equiva-

lent to a refusal of consent by the Government of the country

named by the testator.

We can now state the main principles which have been

established with regard to foreign charities.

It seems that the first subject of consideration is whether Gift tested

the proposed object would be a good charity in England ; and if j"^
English

it is not so the gift is void {De Garcia v. Laioson (1798) (4 Ves. foreign

433, n.) ; Habcrslwn v. Vardon (1851) (4 De G. & Sm. 467)).
''''''•

If the proposed charitable gift is good by English law {President

of U. S. v. Drummond (cit. 7 H. L. 141, 155) ; In re MiclieVs

Trust (1860) (28 Beav. 39)), it may be carried out, and the next

point to be considered is, whether it is good by the law of the

country in which it is to be applied. It appears to be usual

to direct an inquiry on this point, and an inquiry also as to

the best means of effecting the testator's object {Thompson v.

TJwmpso7i (1844) (1 Coll. 381) ; Mayor of Lyons v. East India

Company (1836) (1 Moore, P. 0. 175) ; A.-G. v. Stunjc (1854)

(19 Beav. 597)). Even in the case of a gift to an existing To whom

charitable corporation in a foreign country, the Court has in- i'-iy'"ent

1 1 /• 1 made.
quired whether it could liand the fund to some Court there to

be administered, and eventually paid the money to the officials

of the corporation on an undertaking by them to a])ply it pro-

perly {A.-G. V. Fraunces (1806) (W. N. 280)) ; but in other cases

it has paid over nion(!y more readily {Minet v. Vidliamy, Ijefore

J
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182G (1 Euss. 113, n.); Emery v. Hill (1820) (1 Paiss. 112));

and it has ordered money to be paid to the Commissioners of

Charitable Gifts in Ireland {Collyer v. Bicrnct (1829) (Tamlyn,

79)), and to an English corporation carrying on operations

abroad (^Society for the Propagation of the Gospel in Foreign Parts

V. A.-G. (182(5) (3 Euss. 142)), or to a trustee with a declara-

tion of the trusts affecting it (Provost, &c. of Edinhurgh v.

Aubcry (1753) (Amb. 236) ; MartinY. Paxton (1824) (cit. 1 Euss.

115)).

The Court may appoint any person, wherever resident, to be

trustee of property within its jurisdiction devoted to a foreign

charity {A.-G. v. Stephens (1834) (3 My. & K. 347) ; Mayor of

Lyons v. East India Company (1836) (1 Moore, P. C. 175)

;

Thompson v. Tlimirpson (1844) (1 Coll. 381)) ; but the consent of

the Charity Commissioners is necessary to a petition for such a

purpose {In re Duncan (1867) (L. E. 2 Ch. 356)).

The Courts in England will not settle a scheme for the admi-

nistration of a charity in another country {A.-G. v. Lcpine (1818)

(2 Swan. 181)) ; but in the case of a gift for a charity in another

part of the British Empire, the English Courts will direct the

parties before them to apply for a scheme in the local Court and

decide who shall be entitled to make the application {Forhes v.

Forhes (1854) (18 Beav. 552) ; Yeates v. Eraser (1883) (22 Ch. D.

827)).

The English Courts, however, may settle a scheme for the

management of property in England devoted to charitable

objects abroad, up to directing payment of the money into the

hands of the foreign administrators, and requiring accounts, and

may from time to time alter such scheme {A.-G. v. College of

William and Mary and Mayor of London (1790) (2 Swan. 180) ;

A.-G. V. Bturgc (1854) (19 Beav. 597)).

If the object intended by the donor cannot be carried out at

once, the Court may retain the money for a reasonable time, to

see if it can be carried out {A.-G. v. Bishop of Chester (1785)

(1 Bro. C. C. 444) ; Soeiety for Propagating the Gospel in Foreign

Parts V. A.-G. (1826) (3 Euss. 142)). And if it cannot be
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effected after a reasonable interval, the Court may declare the

gift to have failed (see Mayor of Lyons v. East India Company

(1836) (1 Moore, P. C. 175), and compare the cases last cited).

In general a foreign charitable trust does not fail for default Refusal of

of its trustees {A.-G. v. Stephens (1834) (3 My. & K. 347)) ; but
*'"'*''''

if the trustees are the heads of the Government of the foreign

country, their refusal destroys the trust (Neiu v. Bonaker (1867)

(L. E. 4 Eq. 655)).

When a foreign charity takes a share of a fund under a Alteration

scheme, the rest of the scheme may be altered as circumstances " ^^ ^™^'

require it, without citing the administrators of the foreign

charity {Mayor of Lyons v. Advocate-General of Bengal (1876)

(1 App. Cas. 91)).

The Georgian Mortmain Act will be discussed at greater

length in a later part of this work, but at present the following

points may be stated :

—

Land out of England is not within the Georgian Mortmain Georgian

Act, and therefore there is no objection to a direction to invest ^"^ c™^!"

charitable funds in land out of England {Camphell v. Earl of fined to

Radnor (1783) (1 Bro. C. C. 271) ; Olipliant v. Hendrie (1784) and wldes.

(1 Bro. C. C. 571) ; MaeJdntosh v. Toivnsend (1809) (16 Ves.

330)). And a general direction to invest in land may be held

to include land out of England, and so to be good {Provost of

Edinhiryh v. Auhery (1753) (Amb. 236)) ; but if it appears on

the whole will to mean land in England, it is void, although the

rents are to be applied in charity out of England {A.-G. v. Mill

(1827) (3 Kuss. 328)). And a direction to buy land in England

or Ireland for charitable purposes is good as to Ireland ( Univer-

sity of London v. Yarrow (1857) (1 iJe G. & J. 72)). And land

in England cannot be devoted by will to foreign charities

{Curtis V. Ilutton (1808) (14 Ves. 537)).

As the Georgian Mortmain Act only applies to England and

Wales, it does not avoid a devise of land elsewhere for charitable

purposes {A.-G. v. Stetvart (1817) (2 Mer. 143), a case of land

in the island of Grenada ; Whicker v. Hume (1858) (7 11. L. C.

124), a case of laml in New South Wales)
; but as land cvcry-

iJ 2
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where devolves according to tlie law of the country in which it

is situated, it becomes necessary to inquire what tliat law is,

whenever the Courts in England are called upon to decide on

the validity of a devise of land for any purpose.

The following are the cases on foreign charities :

—

Provost, Bailiffs, &c. of Edinhurgh v. Atibcry (Amb. 23G)

(1753, Lord Hardwicke). Bequest of £3500 South Sea Annuities

to the plaintiffs, to be applied to the maintenance of poor

labourers residing in Edinburgh and towns adjacent, with power

to invest the same in other funds or land.

Lord Hardwicke was of opinion he could not give any direc-

tions as to the distribution of the money, that belonging to

another jurisdiction, that is to some of the Courts in Scotland

;

and therefore directed that the annuities should be transferred

to such persons as the plaintiffs should appoint, to be applied to

the trusts in the will.

The decree declared the trusts good, except as to any power

to lay the money out in lands in England, ordered the stock to

be transferred, and declared the same after transfer to be subject

to the charitable trusts directed by the testator.

Cmn'pMl V. Earl of Radnor (1 Bro. C. C. 271) (1783, Lords

Commissioners). Bequest of £7000 to be laid out after the

death of the testator's wife in the purchase of lands in Ireland,

the rents and profits to be distributed among poor persons in

Ireland who should aj)pear to be related to the testator (though

ever so remotely), or in default of poor relations of his to poor

persons in the county of Antrim in Ireland ; and the testator

made his wife residuary legatee and sole executrix. She proved

his will, and by her will recited that her husband's personal

estate was out on mortgage, and directed land of her own to be

sold to pay the £7000 :

Held, that the wife's will was an admission that she had

received assets of her husband's property applicable to pay the

£7000, and she was therefore devising land to pay a debt, and

the gift was good. It was too late to object that the original

testator did not leave pure personalty enough to pay the £7000

;
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and the direction to purchase land in Ireland was good. The
purpose was assumed to be a good charity.

Olijjhant v. Hendrie (1 Bro. C. C. 571) (May, 1784, L. C.

Thurlow). Bequest of £1400 to a religious society in Scotland,

to be laid out in the purchase of heritable securities in Scotland,

and the interest thereof to be applied towards the education of

twelve poor children and towards increasing the allowance of

the schoolmaster of the parish :

Held, a good bequest, and not affected by the Georgian Mort-

main Act,

A.-G. V. Bisliop of Chester (1 Bro. C. C. 444) (May 7, 1785,

L. C. Thurlow). Testator gave £1000 3 per cent. Annuities

to the defendant and Dr. S. for the purpose of establishing a

bishop in His Majesty's dominions in America, and £1000 to be

laid out upon repairing parsonage houses (to be chosen by the

defendant and Dr. S.), and ordered that if any charity to which

he had given a legacy should no longer subsist (or be grossly

perverted) at his death, such legacy should fall into the residue

:

Held, that the first £1000 must remain in Court till it Retention

should be seen whether any such appointment should take

place. With respect to the selection of objects for the other

legacy it must be referred to the Master, and proposals of proper

objects must be laid before him.

A.-G. V. College of William and Mary and the Mayor of London

(2 Swan. 180) (3 Bro. C. C. 171, also in part 1 Ves. Jun. 243),

(Nov. 1790, L. C. Thurlow). Testator by will made in 1691

directed that the residue of his personal estate should be dis-

posed of by his executors for such charitable and pious uses as

they in their discretion shouhl tliink fit, but recommended them

to lay out the greater part thereof fur the advancement of the

Christian religion.

A scheme for the application of tlie property was settled by

the Court of Chancery directing certain payments to— (1) the

corporation for propagating the Gospel in New England to be

applied for the salary of two ministers to instruct the natives

in or near His Majesty's colonies in Xew England in ihe
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Christian religion
; (2) to Harvard College in New England

;

and (3) to pay the surplus to the College of William and Mary
in Virginia. The scheme contained directions for the applica-

tion of the two last-mentioned gifts. Corporation (1) was

localized in England, (2) and (3) in the colonies which became

independent.

The Lord Chancellor considered that the trusts of (1) ceased

for want of oljjects, there being no longer any neighbouring

Scheme iufidcls, and that after the recognition of the independence

of the United States, he could no longer regard (2) and (:>) as

corporations ; and a new sclieme must be settled for the charity.

It was stated in argument that the treaty of peace preserved

every right of every corporation as it was before.

In the course of the argument the Lord Chancellor threw out

as a reason for discontinuing the payments to the American

corporations, that there was no means of calling them to account

in this country if they misapplied the funds.

There appeared to be objects of the charities for which the

payments to the American corporations were made, and the

College of William and Mary stated that they had incurred

expenses relying on the continuance of the allowance to them.

De Garcia v. Lawson (4 Ves. 433, n.) (July, 1798). Some
legacies to Eoman Catholic religious orders in France were held

void. See the chapter on Gifts to Eeligious Orders, p. 61.

Curtis V. Huttoii (14 Ves. 537) (March, 1808, Sir W. Grant,

M.E.). Testator devised his real estate to his executors to sell and

apply the proceeds, and also his personal estate, in paying his

debts, &c., and invest the residvie in the purchase of freehold

lands and tenements in Great Britain or in the public funds or

in other proper securities in Great Britain at interest, and apply

the income in an establishment for students in the King's Col-

lege of Old Aberdeen in North Britain, and in a further payment

not exceeding £80 per annum to the general use of the college,

and any surplus to be employed by the trustees at their discre-

tion for the promoting of learning in any of the seminaries of

Great Britain or Ireland :
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Held, that the object was charitable ; that it was void as to

the real estate, but good as to pure personal estate, wliich might

under the alternative trust be properly invested ; the debts, &c.,

to be paid rateably out of both funds. Foreign charities were

held to be witliin the Georgian Mortmain Act.

MacUntosh v. Townsend (16 Ves. 330) (June, 1809, L. C.

Eldon). In this case the testator, who was a sea captain, made

a will and several codicils at sea and one codicil in London.

His domicile is not mentioned, but his estate was administered

in England. By his will and codicils he left £10,000 to be laid

out in lands in Scotland, the income of which was to be devoted

to the education of boys, with a direction that the boys should Education
"^ "^01 boys 01

be selected from certain named families. It was not argued certain

that this did not constitute a charitable purpose, but it was '^™' '^^'

objected that personalty locally situated in England at the tes-

tator's death could not be bequeathed to be mvested in land in

Scotland for a charitable purpose :

Held, that it could be so bequeathed.

A.-G. v. Lepine (16 Ves. 330) (Feb. 1815, M.R. Sir W. Grant

;

on appeal (2 Swan, 181), Jime, 1818, L. C. Eldon). A. directed

a moiety of his residuary personal estate to be invested in the

funds, and gave the income thereof to the minister and church-

wardens of the parish of Dollar, in Clackmannan, in Scotland,

for the time being for the benefit of a charity or school for the

poor of the said parish.

An objection was taken that the Court could not administer

a charity out of its jurisdiction ; but tins objection was aban-

doned after argument, and a decree made by the Master of the

Eolls directing a scheme to be settled for the administration of

the bequest.

The Attorney-General appealed from the decree so far as it

directed a scheme, and the Lord Chancellor ordered the dividends no scheme,

to be paid to the minister and church officers of the parish of

Dollar for the time being, saying tliat the Court did not take

into its hands the administration of charities in Scotland, and
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that the Scotch Courts would have to determine what kind of

school or charity should be established.

An unreported case of Cadell v. Grant, in Chancery (April,

1795), is mentioned in this case as a precedent of a decree by

the Lord Chancellor establishing a charity in Scotland.

Martin v. Paxton (cit. 1 Euss. 115) (Feb. 1824, L. C). A
fund bequeathed to a charity at Lyons ordered to be paid to two

of the plaintiffs, as attorneys of their co-plaintiff, the Mayor of

Lyons, under a power of attorney authorizing them to receive

the money.

Minct V. Vulliamy (1 Euss. 113, n.) (cited in the next case in

182G). Bequest of the yearly income of £190 sterling (part of

a sum of £245 long annuities) to the chamber of the charity of

Chaux de Fonds in the community of Valengin, in Switzerland,

for the maintenance and relief of the poor of the said community.

It was found on inquiry that the chamber of the charity of

Cliaux de Fonds was a body corporate, regularly instituted for

collecting and administering charitable gifts. The officers of the

corporate body executed a power of attorney to two delegates to

apply for the bequest and receive it.

Capital An order was made directing the £190 long annuities and the
paid over,

arrears of the same to be paid to the attorneys so appointed by

the corporation.

Emery v. Hill (1 Euss. 112) (Feb. 1826, M. E. Gilford). Be-

quest : "I give and bequeath to my executors in England £20,000

sterling in trust to invest the same in 'Eeduced Annuities,'

which said stock I give to the treasurer for the time being of a

society in Scotland for propagating Christian knowledge, to

apply the dividends in equal portions for the purposes of the

first and second patent. And I will and order that no part of

the said legacy be at any time laid out or employed for the pur-

pose of building, or in repairs, or ornaments, ])ut tliat tlie same

Ijc wholly and solely ap^ilied for the charitable and pious uses

and purposes of the said society."

The society had been incorporated by letters patent of Queen
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Anne and George II. The legacy had been invested in the

funds mentioned on account of the Accountant-General, On
petition by the society and their treasurer

:

Held, that the stock should be transferred to the society, and

any dividends thereon should be paid to their treasurer.

Society for Propagation of Gospel in Foreign Parts v. A.-G.

(3 Ptuss. 142) (Dec, 1826, M.E.). A testator gave £1000 to the

plaintiff society for the settlement of two bishops, one on the

continent, the other in the islands of North America, the same

not to be paid until such bishops were lawfully appointed, but

in the meantime to be invested, and the income paid to invalided

missionaries of the society. Eventually such bishops were ap-

pointed, and in the meantime the fund had been set apart and

accumulated up to £9410 Consols, £750 Eeduced Annuities,

and a large simi of cash.

The whole was ordered to be paid to the society without any No scheme,

scheme, on the ground that the testator had reposed confidence

in the society.

A.-G. V, 3Iill (3 Russ, 328) (May, 1827, Lord Lyndhurst),

A testator, who was a Scotchman, made a will in England in

English form, and soon afterwards took up his residence in Eng-

land, By the will he directed personalty to be laid out in land,

and the income to be paid to the trustees of a deed executed by

him. The trusts of the deed were for the relief of poor ladies

at Montrose, in Scotland, and the deed provided that the trustees

thereof should be persons residing within twenty miles of

Montrose,

It was held that the natural meaning of the will was to direct

tlie purchase of land in England alone, and that the gift was

void on tliat account. The Lord Chancellor said :
" If it was

tlie intention of the testator to give the trustees power to lay

out the residue of his personal estate in the purchase of lands

eitlier in Scotland or England, the gift to charity will be good."

(See University of London v, Yarroiv (23 Beav. 150) (1 iJe G, & J.

72).) An appeal was taken to the House of Lords in A.-G. v.

Mill, but it was aflirmed, judgment being again given by Lord
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Lyndhiirst (A.-G. v. Mill (Oct. 1831) (5 Bligh, N. S. 593;

2 D. & CI. 393)).

Colli/cr V. Burnett (Tamlyn, 79) (July, 1829, Leach, M.R).

Bequest of £9000 stock and a sum of long annuities to the

rector and parishioners of the parish of L., in Ireland, apparently

for some charitable purpose.

The Master of the Eolls ordered the stock and annuities to be

sold, and the proceeds to be paid to the Commissioners of Charit-

able Eunds in Ireland appointed under the Act 40 Geo. 3, c. 75.

Evidence was given that tliis bequest came within the jurisdic-

tion of the commissioners.

A.-G. V. Stejjhms (3 My. & K. 347) (Apr. 1834, Leach, M.E.).

An order was made appointing a new trustee of a charity to be

established at Lisbon. This case will be found stated more

fully in the chapter on Defunct Societies, p. 228.

Mayor of Lyons v. East India Company (1 Moore, P. C. 175)

(Dec. 1836). This was an appeal from the Supreme Court of

Bengal. One of the points involved in the appeal depended on

the effect of a direction by will by a Frenchman residing in

New India, that his executors should apply property in Bengal for the
chanty. purpose of Converting into a college a house at Lucknow, which

was then in the dominions of the King of Oude. The King of

Oude was nominally independent, but much under British

influence, and the Court at Calcutta had jurisdiction over British

subjects within liis dominions. The king neither forbade nor

encouraged the estabKshment of the college.

Lord Brougham, in giving judgment, observed that the Master

had been chrected to inquire whether the Governor-General of

India had the means of giving effect to the bequest and was

willing to receive the fund, and reported that he was willing to

receive the fund, and referred to some correspondence as to his

Fund not uieans, and the Court on this finding had ordered the fund to be
paid to paid to the Governor-General. Lord Brougham then said :

" We
General of do not think that this part of the decree can stand. The Court
India. must have an answer to the inquiry, and a reasonable ground

for assuming that the bequest can be carried into effect before it
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can part with the fund. But the manner in which it is pro-

posed to part with the fund is also, in our opmion, improper.

The Court gives the control of it, not to any party or any com-

petent authority pointed out by the testator, as was done in the

case of the Provost, &c. of Ediiibiirgh v. Aubrey (Amb. 23fi) and

Oliphant V. Hendric (1 Bro. C. C. 571) and the other cases of

this class. Nor does it give the control and management to any

person under its own superintendence and amenable to its juris-

diction. Giving it to the Government is letting go all hold over

it, and at once departing with its jurisdiction to those who can

never in any way be interfered with or called to account. It

appears clear that if the Court had been satisfied of the means

existing for effectmg the testator's purpose at Lucknow, there

should have been appointed a trustee or trustees for applying

the fund under the superintendence of the Court, and that these

trustees should, therefore, have been persons residing within its

jurisdiction ; and if officers of its own, so much the better ....
" Then for the part reversed, there must be substituted a

direction that further inquiry be made as to the power of the

Governor-General to aid trustees to be appointed by the Court

in giving effect to the bequest regarding the college ; and if the

Court shall be satisfied that in this or in any other way such

trustees, can give it effect, then the fund is to be paid over to

such trustees, who are to report from time to time to the Master,

and to administer the fund under the superintendence of the

Court, the Court giving such directions as may be necessary to

establish the charity according to the will. Their Lordships are

well aware that in pursuing this course they are sanctioning a

proceeding for which there is no exact and complete precedent

in the administration of charitable funds in this country. But

in one respect there is sufficient authority, viz. as far as regards

a postponement of distribution, and the not declaring the gift

void on account of any present difliculty in giving it effect. The

case of A.-G. v. L'isho]) of Chester (1 liro. C. C. 444) furnishes a

direct authority for not declaring a legacy void because it was

for an olijccL which coukl not at thi; tinu; be ucconqtlished, and
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for retaining the fund in Court until it should be possible to

apply it. No doubt, if in that case some years had elajjsed and

no prospect appeared of an episcopal establishment in Canada,

the Court would then have declared the legacy void, and distri-

buted the fund to the parties entitled. So here, if it shall be

found, either at first that there can be no application of the fund

in the manner directed by the will, or that the trustees, after

making the attempt, fail in it, the Court will then direct the

same application to be made of it which they would have done

had the bequest been at first declared void.

" Where there exists a party entitled to receive a fund be-

queathed for a foreign charity, there can be no objection made

to giving over that fund to him, and allowing him to administer

it in the country in which the charity is to be established ; this

has been repeatedly done, both where the party was within the

jurisdiction of the Court, and where it was beyond it, as Miiict

V. Vulliamy (1 Euss. 113, n.) (Switzerland), Martin v. Paxton

(cit. 1 Euss. 115) (Lyons), and Emery v. Hill (1 Euss. 112),

which followed the former precedents.

"The Court has gone farther of late years than Lord Hardwicke

thought he could in Provost of Edinhurghv. Aulrcy {kxaki. 236),

for he then held that he could give no directions as to the distri-

bution. But in Cadd v. Grant (1795) (unreported), Oliphant v,

Hcndrie (1 Bro. C. C. 571), and A.-G. v. Leioinc (16 Ves. 330),

the Court interfered with the application of the fund, directing

a scheme to carry the charity into execution. In the latter case

the objection was taken to the jurisdiction, on the ground that

the charity was to be executed in Scotland ; but it was aban-

doned, and the decree affirmed, on the rehearing. In a subse-

quent stage of the same cause the objection appears to have been

renewed with effect ; for there is a report of a rehearing of the

former decree, when Lord Eldon reversed so much of it as

directed the scheme approved by the Master to be carried into

execution."

His Lordship then commented on A.-G. v. Tlie Mayor of

London (2 Swan. 180) (3 Bro. C. C. 171) (1 Yes. Jun. 234) and
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A.-G. V. Stephens (3 My. & K. 347) as warranting the course

taken, and added that its complete justification must be sought

in the peculiar circumstances of the case, Oude being not alto-

gether a foreign and independent state, but under the influence

of the Government of India, who might find fit persons, possibly

ofiicials, to administer the trust.

The costs of all parties as between solicitor and client were

allowed out of the general estate.

The President of the U. 8. v. Drummond (May, 1838) (cit.

7 H. L. 141, 155).

Lord Langdale, M.E., decided that a gift to the United States

of America to found at Washington, under the name of the

Smithsonian Institution, an establishment for the increase of

knowledge among men, was a valid charity.

A case of Coekbum v. BaphcLcl, before the Lord Chancellor,

May 9, 1842, is referred to in several cases, and it is stated to

be a decision on a gift of £40,000 to a charity at Trieste.

Tliompson v. Thompson (1 Coll. 381) {Kug. 6, 1844, V.-C.

Knight Bruce).

Testator, a native of D. in Scotland, but residing in England,

made a will directing certain charities to be established in

Scotland, including the distribution of bread at D., giving an

annuity to a poor literary man, and giving prizes for essays.

An inquiry was directed whether the gifts could be carried

into effect by the law of Scotland, and whether the testator's

intention would be best carried into effect by appointing trustees

in Scotland.

Mitford V. Reynolds (1 Phil. 185) (1841-2, L. C. Lyndlmrst)
;

(16 Sim. 105) (Feb. 1848, V.-C. Shadwell).

Testator gave the residue of his property " to the Covernment

of Bengal for the express purpose of that Government applying

the amount to charitable beneficial and public works at and in

the city of Dacca in Bengal, tlie intent of such bequest and

direction being that the amount shall be applied exclusively to

the benefit of the native inhalntants in the manner they and the

Government may regard to be most conducive to th;it end."
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Tlie Court (lircctcd an inquiry who was meant ])y the Govern-

mont of JU'ugal, and the master found that the testator intended

to designate the executive Government of Fort William in

l>enn-al, as it existed under Act 3 & 4 Will. 4, c. 85, and that

such Government was vested in the Governor-General of India,

who, however, in administering a trust of this nature, would be

Fu„,i amenable to the control of the Supreme Court of Calcutta. The
jiMid to Governor-General was then made a party to the suit, and the
liovernor- ^ "^

General Court prououuced tliB gift Valid. Eventually the fund was

ordered to be paid to the Governor-General for the charitable

purposes expressed in the bequest.

The Georgian ]\Iortmain Act is only once mentioned in the

report, namely in a sentence in the judgment (p. 192), where the

Lord Chancellor says that it is unnecessary to advert to it,

because it does not apply to India. It is probable, therefore,

that the testator owned land in India, but neitlier land nor

impure personalty in England.

Hahcrshon v. Vardon (4 De G. & Sm. 467) (May, 1851, V.-C.

Knight Bruce).

A gift to be applied towards the political restoration of the

Jews to Jerusalem and Palestine, was held void. See this case

more fully stated in the chapter on Political Gifts, p. 177.

A.-G. V. Sturge (19 Beav. 597) (Feb. 1854, EomHly, M.Pt.).

A testatrix had established a school in Genoa. By her will

she gave an immediate legacy to the Rev. J,, consular chaplain

at Genoa, for the use of the school, and slie desired that if the

school should exist at the time of the death of her aunt, £1000

should be then paid to the said Rev. J., consular chaplain at

Genoa, for the maintenance and support of the said school under

the direction and care of the said Rev. J., to be disposed of as he

might think fit.

The Rev. J. died before the testator's aunt, but the school

was still maintained.

The Master of the Rolls directed a reference to chambers to

consider how and to whom the legacy should be paid and

applied, having regard to the law of Genoa, so as best to carry
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into effect the intention of the testatrix. Under tliis reference

a scheme was approved directing the legacy to be invested and

the dividends to be paid to the consular chaplain for the time Mode of

being at Genoa, to be applied by him for the support of the
'''<='^°"°*^i°g

school, and that he should every two years send an account of

the same to the Court and the Attorney-General, signed by

liimself and certified by the British Consul at Genoa.

Forlcs V. Forhes (18 Beav. 552) (March, 1854, Eomilly,

M.E.).

A testator, apparently domiciled in Scotland, bequeathed

thus :
" I leave £2000 to my executors in trust for the purpose

of building a bridge over the river D. in Strathdon, the situation

to be chosen by them."

He died in 1821. His executors set apart £2000 and ac-

cumulated it, and themselves died without selecting any situa-

tion for the bridge.

The Master of the Eolls thought that there was something

more precise in this case than in that of A.-G. v. Shorgc, and

that the better course would be to have the money paid into

Court, and then to make an application to the Court of Session

in Scotland to decide as to the disposition of the fund and the Power of

regulation of the charity, and afterwards to apply to this Court,
^'^l^^l^^

He had little doubt that the accumulations went with the

original bequest ; and that the power of selection was personal,

and no longer existed.

The University of London v. Yarrow (23 Beav. 159) (Nov.

1856, Sir J. Eomilly, M.E.) ; affirmed (1 De G. & J. 72) (April,

1857, L. C. Cranworth, and L.JJ. Knight Bruce and Turner).

Testator bequeathed £20,000 Consols and the residue of his

pure personalty to the University of London " for the founding,

estaljlishing and upholding an institution for investigating,

studying and without charges beyond immediate expenses

(endeavouring to cure maladies, distempers and injuries any

quadrupeds or ])irds useful to man may be found subject to ; for

and towards whicli purpose of founding, establishing and uj)-

liolding sucli Animal Sanatory Institution witliiii a niik; of
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either 'Westminster, Soiithwark or Dublin as may at the time

for making a decision as to locality," by the Chancellor, &c., of

the University of London, " be thought most consistent and

expedient "
; he directed the residue to accumulate not exceeding

fifteen years from his death and to be applied " solely for the

object of founding, establishing and upholding the Animal

Sanatory Institution as aforesaid." He directed a superintendent

or professor to be appointed, to have a residence adjacent to the

institution, to have a salary, to give certain free lectures ; the

principle of kindness to animals was to be observed :

Held (1) a charity, and (2) not void by the Georgian Mort-

main Act, as there was the alternative of establishing the

institution in Ireland, to which that Act does not extend.

In re Michel's Tnists (28 Beav. 39) (March, 1860, Eomilly,

M.E.).

A gift by a Jew to a congregation in Poland was held good.

See the case more fully stated in the chapter on Superstitious

Trusts, p. 51.

A.-G. V. Fraunccs (W. K 1866, 280) (July, Eomilly, M.E.).

Mary Whalley, of Bruton, in Virginia, United States, devised

some land on which stood a school called Mattey's School, to

trustees on trust to teach the neediest children of the parish in

reading, writing, and arithmetic ; and bequeathed £50 and her

residuary personal estate to the trustees for the use of the

school ; and appointed one Fraunces executor. She died in

1742, and her executor came to England with some of her

money, and this suit was brought against him, and he was

compelled to pay a sum of money into Court. This sum had

accumulated and amounted to £2500.

Mattey's school had long ceased to exist, but there was in the

same parish a college of William and Mary, with a free school

in connection with it. The governing body of this college

petitioned for payment of the money to them.

The Master of the EoUs, after inquiring whether any Court

in Virginia would administer the fund and not finding any such

Court, directed the money to be paid to the petitioners, they
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undertaking to apply the fund for the purposes mentioned in

the will.

In re Duncan, In re Taylors Trusts (L. K. 2 Ch. 356) (March,

1867).

A testator had left property in England to trustees in England

to be applied by them in such manner as they should think fit

for the promotion of Christian education in the island of

Jamaica.

It was held that the consent of the Charity Commissioners New

was necessary to a petition for the appointment of new trustees ;

^"^*^®^-

but in other respects the Court had jurisdiction to make the

order.

New V. Bonaker (L. E. 4 Eq. 655) (July, 1867, V.-C. Malins).

Testator, a British subject, who died in Canada, gave pure

personal estate to the President and Vice-President of the

United States, and the Governor of Pennsylvania, for the time

being, on trust to invest part in land in Pennsylvania and

accumulate the rest and the rents of the lands till the accumu-

lated fund amounted to $100,000, and then apply it and the

land in endowing a college for the instruction of youth in the

state of Pennsylvania, where moral philosophy and the rights of

black people should be taught.

The trustees named declined to accept the trusts : Refusal of

Held, that as the Court could not execute a scheme out of its ^^Vff, ,'

_
held latal.

jurisdiction, the trust failed, and the fund went to the testator's

residuary legatees.

Mayor of Lyons v. Advocate-General of Bengal (1 App. Cas.

91) (Feb. 1876, Privy Council).

Testator gave certain annual sums to relieve poor debtors in

prison at Calcutta and Lyons respectively, and a third sum for

Lucknow in terms which were declared void. His residuary

clause directed that if a surplus of ten lacs remained it should

be divided in such a manner as to increase the three establish-

ments. A fund was paid over to the ]\Iayor and commonalty

of Lyons. The Calcutta fund was more tlian sufficient and Sclieme for

accumulated, and a scheme was made applying it cy-jn-es witli-
fll*,'!""'^



30G CHARITABLE BEQUESTS.

out citing the Mayor of Lyons, who petitioned against it and

appealed

:

Held, that the order was right ; for the gift was an absolute

charitable gift capable of being applied cy-pres, and the peti-

tioner as one of the residuary legatees under the will was not

entitled to any portion of the money not required for the original

gift.

This case arose under the same will as Mayor of Lyons v. East

India Company (1 Moore, V. C. 175) (Dec. 1836).

In Mal'cown v. Ardagh (Nov. 187G) (I. E. 10 Eq. 445) a

legacy to a society for missionary purposes in Patagonia, Chili,

and Peru, was paid over without any question being raised

except as to the identity of the society named.

Ycates v. Frascr (22 Ch. D. 827) (Feb. 1883, Fry, J.).

A testator, a native of Scotland, but residing and apparently

domiciled in England, left his residuary estate to his " executors

and two or more trustees to be appointed by them in trust to be

invested for the benefit of the blind in Inverness-shire in such

manner as they may deem best," adding, " but I wish the capital

to be intact and the interest only employed."

The surviving executor declined to act as trustee of the

residuary estate, or to appoint new trustees.

The Court directed a reference to the Court of Session in

Liberty to Scotland to settle a scheme for the administration of the
apply for charity ; and crave liberty to the Attorney-General, and not to
scheme. ./ ? o xi ^

the declining executor, to apply to the Scotch Court in respect

of the same.
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CHAPTER XXIV.

On Mortizing, or Gifts which offend the Georgian

Mortmain Act.

The Georgian Mortmain Act provided that all gifts of personal Provisions

estate to be laid out in the purchase of land, or any estate or
^o^-tmfht"

interest therein, or any charge affecting the same, in trust for Act.

any charitable use, should be void, unless made in manner

prescribed by the Act. It then required an actual transfer,

made six months before the death of the donor, for an effectual

gift of stock in the funds for the purpose indicated ; and a deed

executed in the presence of two witnesses and enrolled witliin

six months, and furthermore a lapse of a year from the execu-

tion of the deed to the death of the donor, for a gift of other

property.

These provisions are reproduced in the Mortmain and Charitable Provisions

Uses Act, 1888, with a difference of expression. That is to say, ^ain°Act

the last-mentioned Act enacts (sect. 4) that every assurance of 1888.

personal estate to be laid out in the purchase of land to or for

the benefit of any charitable uses shall be void, unless made in

the prescribed manner; and declares, in sect. 10, that in the

Act, unless the context otherwise requires, " land " includes

tenements and hereditaments corporeal and incorporeal of what-

ever tenure, and any estate and interest in land. We sliall

devote a later chapter to the discussion of this Act, and there

give reasons for holding that it is not intended to alter the law

in this respect. We will therefore proceed to state the effect of

the decisions under the Georgian Mortmain Act.

We may mention first of all that the Act did not apply to

wills made before the date of its commencement, i.e. -June U4,

X 2
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Wills made 1736 {A.<^hhurnham v. Bradshaio (2 Atk. 36); A.-G. v. Downing

ii'Xl (Amb.549)).
Act. This result was in accordance with the old view of a will of

lands, namely, that such a will was an immediate conveyance,

though not coming into operation till the death of the testator,

and revocable by him while he lived.

Direction Sccondly, an express direction to buy lands and use them or

t^'i'^'y apply the rents and profits of them for charitable purposes,
laud. L L J

is made void by the clear words of the Act. This is too plain

for the contrary ever to have been argued, but there are many

cases in which it has been admitted {KirJcbank v. Hudson

(1819) (7 Price, 212) ; Mann v. Bitrlingham (1836) (1 Keen,

235)).

But a trust to buy land for charitable purposes, created by a

will made before the Georgian Mortmain Act, may still be

exercised {A.-G. v. Solly (1835) (5 L. J. K S. Ch. 5)).

To invest Thirdly, a direction to invest money on mortgage of land, and
on mort- apply the interest for charitable purposes, is also clearly made

void by the Act ; and it has been held that the word " mortgage
"

alone means mortgage of lands, and renders such a gift void

{Baher v. Sutton (1836) (1 Keen, 224)) ; and the words " real

security " have the same effect {A.-G. v. Bowks (1754) (2 Ves. Sr.

547)).

To pay Fourthly, it has been held that a bequest for paying off a

'h'^'^t"
^^^^ upon land already devoted to charitable purposes is made

estate. void by the Act {Corhijn v. French (1799) (4 Ves. 418) ; Water-

house V. Holmes (1828) (2 Sim. 162, a case of an equitable

charge) ; In re LynaWs Trusts (1879) (12 Ch. D. 211)).

But a bequest may be validly made for paying a debt incurred

by the trustees of a charitable institution, for which they are

personally liable, and for which the land belonging to the charity

is not liable {Buntiny v. Marriott (19 Beav. 163)).

Purpose Fifthly, a direction by a testator to lay out money for a
requiring charitable purpose which practically involves the acquisition of

land is void.

It was held by Lord Hardwicke in some early cases that
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a direction to erect a school-house (A.-G. v. Boivlcs (1754)

(2 Ves. Sr. 547) ; Gastril v. Baker (1747) (cit. 2 Ves. Sr. 185))

or hospital
(
Vaughan v. Farrer (1751) (2 Ves. Sr. 182)) merely

meant to build it, if land were lawfully found by other means

;

but these cases were soon overruled.

It is now therefore settled that a direction contained in a Result of

will to erect, build, found, or establish a school, almshouse,

hospital, slaughter-house, church, chapel, or other charitable

institution, is a direction involving the acquisition of land

witliin the meaning of the Georgian Mortmain Act, and con-

sequently void.

The following is a list of cases in which such gifts have been Cases,

held void, arranged in chronological order. Other cases will be

found under other headings in this chapter, involving this point

as well as others.

Pelham v. Anderson (1764) (2 Eden. 296). Direction to build

and endow an almshouse.

A.-G. V. Nash (1792) (3 Bro. C. C. 588). To erect and build a

school-house.

Chapmanv. Brovm{1^04^ (6 Ves. 404). To build or purchase

a chapel. This case reviews the former cases, and overrules, on

this point, A.-G. v. Bowles (2 Ves. Sr. 547).

Pritchard v. Arhouin (1827) (3 Russ. 456). To keep in reserve

certain consols, and sell the same when an opportunity offers

for building a Swedenhorgian chapel, and contribute the same

towards the building and its support.

Gihlett V. Hobson (1834) (5 Sim. 651). Towards building

almshouses for a certain institution.

A.-G. V. Hodgson (1846) (15 Sim. 146). The establishment

or institution of a charitable receptacle for old men.

Smith V. Oliver (1849) (11 Beav. 481). Erecting six alms-

liouses.

A.-G. V. Hull (Feb. 1852) (9 Hare, 047). Estal^lishing a

school.

Longstaffw. Rennison (May, 1852) (1 Drew. 28). Establishing

a school.
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Effect of

direction

before Act
considered.

Direction

to apply

income
good.

Hiring

land

I>ermitfe(i.

Rc Clancy (Aug. 1852) (IG Beav. 295). Establishment of a

charity school.

Hopkins v. Pliillips (July, 1861) (3 Giff. 182). To found a

chapel for the deaf and dumb.

Tatham v. Drummond (18G4) (34 L. J. Ch. 1). Establishment

near London of slaughter-houses away from densely populated

places.

In rc Watmouglis Trusts (1869) (L. E. 8 Eq. 272). Erection

of a new Wesleyan chapel in the town of H., instead of the one

now in use, when such an erection shall take place.

Hawkins v. Allen (1870) (L. E. 10 Eq. 246). Establishing a

hospital.

Pratt V. Harvey (1871) (L. E. 12 Eq. 544). To be applied

towards the expenses of building another chapel at N., in

connection with the Established Church. In this case £500

was saved by the Act 43 Geo. 3, c. 108.

Cox V. Davie (1877) (7 Ch. D. 204). Erection of a building as

a dispensary.

In doubtful cases of this nature the principle laid down (see

A.-G. V. Williams (4 Bro. C. C. 525, infra), and Tatham v.

Drummond (34 L. J. Ch. 1, supra)) is that the Court should

consider how the testator's directions would have been carried

out prior to the Georgian Mortmain Act. If, prior to the Act,

they would have involved the purchase of land, the gift is void,

as in the cases above mentioned. But if, prior to the Act, the

trust would have been carried out without purchasing land, then

the gift is good.

On this principle decisions have been given on gifts of pure

personalty on trust to keep the same so invested, and apply the

dividends in or towards keeping up a school. Such gifts have

been held good, and the judges have suggested that the teaching

might take place in a church, or vestry, or tlie master's own
house, or a hired room. The hiring of land would appear to

offend the principle of the Georgian Mortmain Acts ; but it may
be taken to be settled by these cases that it may lawfully be

done under such a trust.
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The following are the cases on this branch of our subject in Cases,

which bequests have been held good :

—

A.-a. V. Williams (1794) (4 Bro. C. C. 525) (2 Cox, Eq. 387).

Bequest of consols to trustees, and direction to apply dividends

towards establishing a school at T.

Johnston v. Swann (1818) (3 Mad. 457). Bequest of £7100
to be invested in the funds, the dividends to be applied in

paying the expenses of providing a school-house, and keeping up
a school.

Cawood V. Thompson (1853) (17 Jur. 798). Bequest of £4000
to be invested and dividends applied in or towards the main-

tenance of a school, with a prohibition of buying land or

building, as the testatrix expected others to do that.

Hill V. Jones (1854) (2 W. Pt. 657), a bequest of £2000 to

pay a master and mistress, adding that the testator had intended

to devise a house for a school, but was prevented by the law,

held good.

Hartshorne v. Nicholson (1858) (26 Beav. 58). Two sums of

£5 and £15 a year for ever bequeathed for educating the poor

cliildren of a certain parish.

In Braund v. Earl of Devon (1868) (L. E. 3 Ch. 800), a will

directed the establishment of a school, coupled with directions

concerning the income. The validity of the bequest was not

challenged. If valid, it would be an instance of the doctrine

now under consideration.

Emley v. Davidson (19 Ch. D. 156) (Nov. 1881, C. A.). In

this case certain property was given to trustees for a charity for

twenty aged females, one of the trusts being to hire rooms for

the reception of twenty females. The terms of the trust are not

set out, but Jessel, M.R, said: "The charity is for the purpose

of providing poor women with rooms, but the trustees who hire

tlie rooms do not put anything in them ; the hiring is only to

1)6 temporary, from time to time, and different rooms are to be

liired ; and there is no gi'ound for saying that such a charity

cannot be established without purchasing land, or V)uilding
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houses, or doing anything which requires land to be permanently

devoted to charity."

Taking Howevcr, a trust to establish a school at a liouse to be taken

upon lease is void under the Georgian Mortmain Act (see

Blandford v. Thackcrdl (1793) (2 Ves. Jun. 238), stated in the

chapter on Poor Eelations, where the gift was upheld for the

legal period, p. 158).

Laying out The ncxt point calling for attention is this, that it has been

Hnd7n°° ^^^'^ down In many cases that a trust to lay out money upon
mortmain, land already in mortmam is good. The expression " mortmain "

here has an extended signification. It includes land vested in

a corporation, and land vested in trustees for charitable pur-

poses.

In Glulh V. A.-G. -(1759) (Amb. 373) a bequest by a rector

to build a new parsonage house on the glebe land of his parish

was upheld.

In Brodic v. DuTcc of Ckandos (1773) (1 Bro. C. C. 444, n.) a

similar bequest by a stranger was also held good.

In A.-G. V. Parsons (8 Ves. 186) (Feb. 1803, Lord Eldon) a

bequest to employ certain moneys in rebuilding, repairing,

altering or adding to and improving certain messuages and

grounds which had been duly conveyed by deed enrolled to be

used as almshouses, was held good for additions to be made on

the land so conveyed, but not to authorize the acquisition of

further land.

In A.-G. V. Munby (1 Mer. 327) (March, 1816, Grant, M.E.)

a legacy w^as given by a rector on trust to build two additional

rooms to the rectory house, which was already in mortmain.

It was held to be settled law that such a gift was good.

In Inglehy v. Dohson (1828) (4 Euss. 342) a bequest was

made of £2000 to rebuild or enlarge an old school-house, and

form a fund to endow the school. The school-house had been

built by subscription before the Georgian Mortmain Act on

waste of the manor, which was said to have been given by the

lord of the manor. It was held on the evidence that it had been
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dedicated to the purpose of a school, and the legacy was there-

fore good.

In In re Hawkins Trusts (33 Beav. 570) (June, 1864, Eomilly,

M.E.) there was a bequest of £500 to the Eev. W. E. for the

enlargement of his church at Merton. The Eev. W. E. was the

incumbent of the parish church at Merton. The testatrix died

within three months after making her will, and W. E. died a

few weeks later, before the legacy was paid.

It was held that the gift was good, evidently because it was

for building on land already in mortmain. The judge ordered

the amount to be carried to a separate account, saying that it

would be paid to the incumbent on proof that the money had

been properly expended, and no one else should attend.

In Chamiyncy v. Davcy (1879) (11 Ch. D. 949) a bequest of

£2000 was made for improving a church, parsonage house, and

school. An inquiry was directed whether the two last were in

mortmain, with an intimation that the trust was good if they

were, but not otherwise. It is difficult to see, however, why an

immediate gift to repair a private house is not good as a private

gift. A perpetual trust for such a purpose would of course be

void for remoteness.

A good many cases have occurred in which there was little Doubtful

doubt that the testator contemplated that his money would be
^^^^^'

laid out on land otherwise provided ; but his gift was open to

the objection that he had not sufficiently indicated such land, so

as to exclude the acquisition of land from the trusts annexed to

his gifts.

We will state first the cases in which it has been held that Land held

such land was sufficiently indicated. ^^^^f}^^'•^ nciently

In Sciodl V. Crcwc Read (18GG) (L. E. 3 Eq. GO) a testator in indicated,

liis will said, " I direct my executors to stand seised of the sum
of £1000, and to lay out or pay over tlie same in building the

parsonage house at C. in manner as I have already promised the

same." The testator had induced the dean and chapter of

Westminster, who were the lords of a manor in C, to purchase

the copyhold interest in a piece of ground with tlie view of
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dedicating it as the site of a parsonage, and they were willing

to convey it for that purpose. The testator had also in a letter

to the incumbent of C. expressed his intention to leave £1000

for the purpose. There was glebe land at C. but no parsonage

house. The legacy was held good, but the decision went some-

what on the fact that there was glebe land at C, on which a

parsonage might be built.

In Booth V. Carter (1867) (L. E. 3 Eq. 757) there was a

bequest of £1000 to the trustees of the Wesleyan chapel at C,
" to be applied towards the erection of a new Wesleyan Metho-

dist chapel at C." The trustees, of whom the testator was one,

had resolved to build a new chapel at C, and purchased a site,

which had been duly conveyed to them in accordance with the

Georgian Mortmain Act.

The legacy was held valid. The correctness of this decision

was doubted in In re Watinougli s Trusts (L. E. 8 Eq. 272), which

will be mentioned shortly.

In Crcssivell v. Cressivcll (1868) (L. E. 6 Eq. 69) there was

a bequest of £1000 consols to the executors and the incumbent

of B. " to be expended in building a parsonage in connection

with that church." The church had been built on a portion of

a plot of 3a. 2r. Op., which had been conveyed to the commis-

sioners for building new churches ; and the testator was aware

that another portion of this plot had been reserved as the site

of a parsonage. It was held that the bequest was intended

to be expended on the site so reserved, and was valid accord-

ingly.

Land held We will ucxt statc the cases in which it was held that there
not suf-

^yj^g J-^Q Isind sufficiently indicated, and that the gift was conse-

indicated. quently void.

In A.-G. v. Hyde and Hutehinson (1775) (Amb. 751) a tes-

tatrix ordered £1500 to be laid out under the direction of the

ministers and churchwardens of E. for the purpose of erecting

a free school there. There was a piece of ground at E. belong-

ing to the parish, with a school-house on part of it, and the rest

vacant. It was held that the testatrix intended the building of
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a new school, and had not sufficiently indicated the existing

site to exclude the purchase of land, and the gift therefore

failed.

GihlcttY. Hohson (5 Sim. 651 ; affirmed on appeal, 3 My. & K.

517) (Nov. 1834) was as follows :—
The butchers of London had formed a charitable institution

and resolved to build almshouses, and one. Knight, promised

land for that purpose, and put the trustees of the institution in

possession of the land. On June 14, 1831, the testator, who

was a member of the institution, made his will, by which he

gave and bequeathed " to the Butchers' Charitable Institution

the sum of £5000 towards building almshouses to the said

institution." He died on Nov. 28, 1831, and on Dec. 28, 1831,

Knight executed a deed of bargain and sale conveying the land

to the institution, which deed was duly enrolled

:

Held, that evidence was admissible to place the Court in the

situation of the testator, and to enable the judge to suppose

himself in the circumstance in which the testator stood :

Held, also, that the evidence did not limit the erection of

houses to some particular land already in mortmain, or negative

the acquisition of land ; and the gift was therefore void.

ScmUc, the result would have been the same if the convey-

ance of the land had been made prior to the execution of the

will.

The costs were allowed out of the £5000.

In Dunn v. Boivnas (1855) (1 K. & J. 596) there was a legacy of

£4500 to the mayor and corporation of N., in trust for the pur-

pose of establishing an almshouse, called a hospital, for twelve

widows, paying them £12 a year each, the surplus being applied in

finding them coals and clothing. The testator was a member of

the corporation, and was aware that the corporation had in some

instances provided land for the purpose of similar gifts, and the

amount of the allowance was likely to al)Sorb the whole income

:

Held, that the terms of the gift involved the acquisition ol'land,

and the gift would not be saved by a mere expectation in the

testator's niind.
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In In re Watmowjh's Trusts (18G9) (L. R. 8 Eq. 272) a testa-

tor gave the residue of his estate after his wife's death to his

executors " to be given, used, or employed by them toward the

erection of a new Wesleyan chapel in tlie town of H. instead of

the one now in use when such an erection sliall take place."

The testator died in 1863, at which time the question of

building a new chapel was being discussed. His wife died in

February, 1868, and in that year the trustees got a lease of land

for 999 years and began building a new chapel on it

:

Held, void as a gift to build, without specifying land already

in mortmain or prohibiting its acquisition. The judge in this

case, V.-C. Malins, expressed his opinion that Booth v. Carter

(L. R. 3 Eq. 757), stated above, was wrongly decided.

In Cox V. Davie (1877) (7 Ch. D. 204) there was a bequest of

£1000 consols to the mayor and town councillors of T., to be

expended in the erection of a plain simple building as a dis-

pensary at T. The same will contained bequests for endowing

a hospital and dispensaries, with a prohibition against laying

out the endowment funds in land or buildings. The corporation

of T. had power under their charters to acquire and hold land

in mortmain for such a purpose as a dispensary, and had land at

T. available for the erection of a dispensary.

The bequest of £1000 consols was held void, because it did

not indicate any land already in mortmain, or prohibit the

purchase of other land.

Effect of It will have been observed that the will in Cawood v. Thomp-
prohibition

5(,,j, (1853) (17 Jur. 798), mentioned above, contained a prohibi-
of purchase .^ / ^

. iimi
of land. tion against buying land. That clause called for no comment

at the time, because the trust in that case was for applying the

income annually in teaching, and it is settled by other cases that

no land should be bought under such a trust.

Some other cases, however, have occurred in which such a

clause has been annexed to a trust, which standing alone would

have involved the purchase of land. And the Courts have held

the bequest to be good in such cases.

In Henshaio v. Atkinson (1818) (3 Madd. 306) a testator be-



ON MORTIZING. 317

queathed two sums of £20,000 each to trustees to erect a Blue-

coat school and establish a blind asylum at certain places,

adding that the moneys should not be applied in the purchase of

lands or erection of buildings, as he expected other persons to

do that part. A codicil added another £20,000 to the Bluecoat

school, and stated that the interest of the £60,000 was to be

applied annually for the charities. Eight years had elapsed and

no land had been given. Nevertheless the gifts were held good,

but the mode of administration was left to be considered when

the accounts should have been all taken.

A somewhat similar case was Dent v. Allcroft (30 Beav. 335)

(Dec. 1861, Romilly, M.E.). There was a bequest of £6000
" in or towards the establishing, endowing, maintaining, or sup-

porting of almshouses " at certain places for ten poor persons

with such allowances as the trustees should think fit, with power

for the trustees to make a scheme for the charity, and words

giving them the entire management and disposition of the £6000

and its income, and a direction to them to apply the bequest in

such manner as they might tliink best or most conducive to the

charity, but in their sole discretion, " having due regard never- Having

theless to the application and purposes thereof being consistent j^^"*'^
*"

with the laws then in force or which might be existing or affect-

ing the same at the time of his decease."

This was held to be good by virtue of the last words, as

involving a direction not to mortize land.

Another similar case was the following :

—

BiscoG V. Jaclcson (W. N. 1881, 101) (June 2, V.-C. Hall;

on appeal, W. N. 1882, 16). Bequest of pure personalty to

trustees on trust to apply the whole or such part as they should

think fit of £4000 in the establishment of a souj)-kitchen and

cottage hospital at S., in sucli manner as not to violate tlie Mort-

main Acts, such hospital to have not less tlian four beds, and to

invest the residue of the £4000 and another sum of £0000, and

out of the income pay a woman to attend to patients, and a

surgeon, and apply the residue to the necessities of the liospital

;

and as to another sum of £2500 pure personalty tliat tlie tnis-
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tees should, so far as they lawfully could, without violating]; the

laws enacted against the disposition of property in mortmain,

apply a sum not exceeding £1000 in establishing an Independent

chapel at A., and invest the residue of the £2500 and pay the

income to the trustees or deacons of the chapel, to be applied by

them in providing a stipend for a minister, or in such other

manner for the benefit of the chapel as the trustees or deacons

should think fit.

All these gifts were held good by the Court of Appeal. The

Vice-Chancellor, who only held the first £10,000 good, suggested

that it would be open to the trustees to establish a soup-kitchen

and hospital upon land already in mortmain, or by begging land

or inducing somebody to give it.

We are not aware in what manner the trust was actually

carried out in Hcnshaw v. Atkinson, but in Biscoe v. Jackson an

inquiry was directed upon the subject, and the chief clerk cer-

tified that the fund devoted to the soup-kitchen and cottage

hospital could not be applied in accordance with the directions

in the will. Thereupon the next of kin asked for the money,

but it was held by Kay, J., and affirmed by the Court of Appeal,

that the will shewed a general charitable intention in favour of

the poor of S., and that the fund would be applied cy-pres by

means of a scheme {Biscoe v. Jackson (35 Ch. D. 460) (April,

1887)).

This decision appears to us to establish that the clause pro-

hibiting the purchase of land is in itself a cij-pres dii-ection. It

might have been more logical to hold that a trust to fulfil an

object requiring land, coupled with a prohiljition against pur-

chasing land, would have to operate as a trust conditional upon

land being lawfully provided from some other quarter. Such a

trust may appear at first sight to be open to the objection of

remoteness, unless expressly restricted to arise within legal

limits.

We shall discuss this question more fully in the chapter on

Remoteness, and submit that in charitable trusts the law allows

a reasonable time in every case for the fulfilment of all con-
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ditions, and that it is unnecessary for a testator to fix a limit,

though it may be wise for him to do so. For the present we Condition

svill consider the efifect of bequests for charitable purposes for ^gj^"

wliich land is required, coupled with a condition as to such land otherwise

being provided from some other quarter. ^'
'^''^

We have already seen in the case of Dunn v. Bownas (1855)

(1 K. & J. 596) that a mere expectation in the testator's mind

that another party will provide land, such expectation being

she^\^l by external evidence, and not expressed in the will, will

be insufficient to support the bequest.

Another case, already stated, which came very near to the point

wliich we are now considering, was PritcJiard v. Arboui7i (1827)

(3 Kuss. 456). The words in that case very nearly amounted to

saying, " If a site is provided by other means, I give so much
towards building upon it." But they did not quite amount to

this, and rather said, " If others give something towards a site

and building, I contribute also to the general fund for both

purposes."

A third case, already stated, which bears on tliis subject, is

Seu-ell V. Clare Bead (1866) (L. K. 3 Eq. 60). The gift there

was to build a parsonage house " in manner as I have already

promised the same." There can be little doubt that the testator's

promise was conditional on the site being given by the dean

and chapter of Westminster. But we have already stated that

the existence of glebe land in that case was partly the ground

of decision.

We will now proceed to the cases in which there was an

express clause respecting the provision of land by others.

We find three cases in which trusts of this nature have been

held to be void, namely, A.-G. v. Davies (1802) (9 Ves. 535) ;

Mather v. Scott (1837) (2 Keen, 172) ; and Tryc v. Corporation

of Gloucester (1851) (14 Beav. 173) ; and two in which tliey

liave been held to be good, namely, Dixon v. Butler (1839)

(3 Y. & Coll. Ex. 077), a case of a trust supportable under the

Act 43 Geo. 3, c. 108 ; and Bhiliwt v. St. Gconjcs Hasjntal (1857)

(6 H. L. C. 338). The last-mentioned case reviews the earlier
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authorities, but does not overrule them. Indeed it expressly

recognises A.-G. v. Davics and Mather v. Scott as being correct

decisions.

In A.-G. V. Davics (9 Ves. 535) (1802, M. K. ; 1804, L. C.) a

testator said, " I give £5000, more or less, as it may be wanted,

to build twelve almshouses and purchase the ground." He
finally gave his residue to the use of the orphan school in C,

under the direction of the committee, provided tliey would

furnish a piece of ground to build the houses on, and undertake

their management. The committee were willing to furnish a

piece of ground. It was held that the direction to purchase

vitiated the gift of £5000, and that the gift of the residue failed

as being dependent on it, owing to the words " more or less,"

and the direction as to management. In Philpot v. St. George's

Hospital (6 H. L. C. 349), Lord Cranworth expressed his opinion

that the second gift was void because it was conditional on the

legatee devoting lands to a charitable purpose. We may take

it therefore that a legacy conditional on the legatee conveying

lands in mortmain is void.

In Mather v. Scott (1837) (2 Keen, 172) a testator gave his

residue to trustees with a request that they would entreat the

lord of the manor of D. or S. to grant a spot of land suitable

for the erection of dwellings for a certain charitable purpose.

This was held void, as implying a direction to purchase a site if

it was not given ; and the decision was approved in Philpot v.

St. George's Hospital.

In Tryc v. Corporation of Gloucester (1851) (14 Beav. 173)

there was a gift of money to found a charity if land was given

for it within ten years (which was done), and a prohibition

against laying out any of the money in land. This was held

void. This case appears to be inconsistent with Philpot v. >S^^.

George's Hospital, and must be taken to be overruled by it.

In Philiiot V. St. George's Hosjntal (1857) (6 H. L. C. 338) a

testator declared that if any person should give a suitable site

at a certain place within twelve mouths after his death, then he

bequeathed £60,000 towards founding a certain charitable insti-
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tution there, with a prohibition against laying out any part of

the £60,000 in land. A site was given within the twelve

months, and the gift was held good by the House of Lords upon

full consideration.

In Dixon v. Butler (1839) (3 Y. & Coll. Ex. 677) there were

legacies of £500 towards building a church at a certain place,

and £200 towards endowing it, if it was built within seven

years after the death of the testatrix. Both gifts were held

good. The testatrix survived her will more than three months,

so that the gift of £500 was in any case good under the Act

43 Geo. 3, c. 108.

But the judge expressed his opinion that the gift would have

l^een good independently of that Act, on the ground that a gift

towards building in such a context did not include the purchasing

of land.

We may take it therefore to be established that a gift to

estal)lish a charity, conditional on land being provided by others

within lawful time, is good. The question of the validity of such

a gift, when no time is limited for the land to be given, has

been rendered doubtful by the case of Chamhcrlayne v. Brockctt

(L. E. 8 Ch. 206), which will be found discussed in the chapter Uemote-

on Kemoteness. But it is established by that case that such a

gift is good, if coupled with a devotion of the property to charity

in any event, so that if the testator's particular object should

fail, the money would be applied by the Court to some other

object on the cy-iores principle.

In the absence of a devotion of property to cliarity in any

event, the effect of a gift, conditional on others supplying land,

would be, that the Court would inquire whetlier any person

would provide the land, and give a reasonable time for an

answer to tlie inc^uiry, and if no land should be provided, the nift fails

condition would fail, and as tlie condition is precedent to the *' "".';"'.'*

charitaljle gift, the gift itself would fail also. An instance of

this will be f.nmd in llr WhUcH Trusts (33 Cli. J). 449) (July,

1886), whicli will be I'ound stated in the chapter on Kemoteness.

On tlic validity of a gift subj(;ct to a condition, the fulfilnicnt

Y
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of which would render it lawful, we may refer to Abbott v.

Frascr (L. R. G P. C. 96) (jSTov. 1874), on appeal from Canada.

Alternative Trusts.

As to trusts which, prior to the Georgian Mortmain Act,

might with equal propriety have been carried out by purchasing

land, or without doing so, it seems that now they are good, and

liable to be carried out in the latter way.

Thus, in Mioards v. Hall (1853) (11 Hare, 1) V.-C. Wood
upheld a bequest for endowing district churches or chapels, and

this decision was affirmed on appeal in 1855 (G De G. M. & G. 74).

The Vice-Chancellor considered that a trust for tlie endowment

of future churches was good ; but the Court of Appeal rested its

decision on the ground that the trust included existing churches,

and was therefore undoubtedly good on that branch, as endow-

ment merely meant providing annual payments to the ministers.

The validity of a gift for endowing a future church is now
established by Sinnett v. Hcrhcrt (L. E. 7 Ch. 232).

Again, in Mayor of Faversham v. Byder (1854) (18 Beav. 318
;

affirmed on appeal, 5 De G. M. & G. 350) £1000 was bequeathed

for the benefit and ornament of the town. It was objected that

land might have been purchased under such a trust before the

Georgian Mortmain Act, but the bequest was held good, as the

trust could very well be performed without the purchase of

land ; and a scheme was ordered accordingly.

The result is the same if a testator expressly bequeaths

property to one or more of several objects, some involving the

purchase of land and some not ; or if he directs charitable funds

to be invested either in land or in some other investment. In

these cases only the branch of the alternative involving the

purchase of land is void ; the other branch remains as good as

if it stood alone. In such cases if the Court does not administer

the fund itself, it declares the trust affecting it before directing

its payment to the parties entitled to administer it.
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Alternative Trusts for Investment.

We will deal with alternative trusts for investment first.

In Sorrcslnj v. Hollins (1740) (9 Mod. 221) a testator, by will

made after the Georgian IMortmain Act, directed his executors

to secure two sums of £50 and £5 a year for ever " by purchase

of lands of inheritance or otherwise as they shall be advised,"

and apply the same for certain charitable purposes. This was

held good because the words " or otherwise " allowed an invest-

ment in pure personalty, and a fund was directed to be invested

accordingly.

Again, in Curtis v. Hutton (1808) (14 Yes. 538) there was a

gift of personal estate to be invested in lands or in the funds,

with a trust to apply the income for charitable purposes in

Scotland. The trust to invest in the funds was held good.

So in Graham v. Paternoster (31 Beav. 30) (Jan. 1862,

Eomilly, M.R.) a testator gave the residue of his estate to

trustees in trust to convert and invest the proceeds " upon real

securities in England or Wales, with full power and authority

to change the securities or funds from time to time as they shall

see good." He then made a provision for his wife, apparently

exhausting the income during her life, and directed the trustees

after her death to " pay, transfer, and assign so much or such

part of the said trust money, stocks, funds, or securities which

shall have arisen or be produced by or from the said residue of

my personal estate and effects as by the law shall be applicable

to or in favour of charitable bequests and dispositions and as

shall be equal to one third " of the whole, to certain charities.

The Master of the Eolls thouglit that the trustees had a Discretion

discretion to invest the pure personalty on pure personal
'"^'' "^ '

investments, and that the gift was good.

And in Re Beaumont's Trusts (32 Beav. 191) (Fel). 18G3,

Komilly, M.B.) a testatrix gave property to trustees on trust to

invest in the funds or on real securities with ])ower to vary

and pay the income to A. for life and on A.'s death transfer the

capital to l'>. Tlie property was invested in tin; liinds and there

Y 2
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remained. B., by deed unenrolled, assigned her reversionary

interest to other trustees upon such trusts as she should by

deed appoint, and in default for two charities. B, died in A.'s

lifetime, leaving a will confirming the gift to the two charities.

The Master of the EoUs held the gift to be good in the events

which had happened ; but he intimated that the trustees of the

first will miglit have invested the fund on mortgage of land,

and that the gift would have failed if the property had been in

Aitfti-na- that state. It will be seen that the alternative power of invest-
tive trust

jij(3jjt was o'lveu bv a different instrument from that which
in prior in- ^ -^

,

strunient. dcvotcd the fund to charity, so that there was nothing to take

away the discretion of the trustees ; but it may be argued that

the charitable disposition made by B. rendered it improper for

the trustees to alter the investment after the death of A., and so

affect the rights of parties ; and that the state of facts at the

death of B. was the material circumstance.

But such a trust will only be good if the will gives the

trustees a discretion to invest the fund permanently in pure

personal investments. If there is an absolute direction to invest

Temporary eventually in land, the trust will not be saved by words author-

izing a temporary investment in another mode. The case of

Mann v. Bnrlingham (183G) (1 Keen, 235) is an instance of

this; while the case of Grimmdt v. Grimitictt (1754) (Amb. 210)

appears to be an authority the other way, as the Court held

that the trustees had a discretion under words which seem to

authorize only a temporary investment in the funds. The latter

case must be regarded as overruled ; while the general principle

is further exemplified by the above-mentioned case of Pritchard

V. Arhouin (3 Ptuss. 458),

The same point was also decided in Grieves v. Case (1 Ves. Jr.

548) (4 Bro. C. C. 67) (July, 1792, Lords Commissioners Eyre

and Ashurst). There a testatrix directed £600 to be laid out

in land, adding that until an eligible purchase could be made it

should be placed out at interest by C. She declared trusts of the

income, some of which were charitable, as will be seen in the

chapter on Ministers. The charitable trusts were lield to fail

invest-

ment.
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by reason of the direction to buy land. Grimmett v. Grimmett

was cited and disapproved by the Court.

Again, in Martin v. Wcllstcd (July, 1854) (2 W. K. 657) a

testator gave a sum of money to trustees on trust to invest it

and apply the income for the benefit of the poor of the town of

Eye, and he empowered the trustees to apply the capital towards

establishing or promoting almshouses or other permanent estab-

lishment for the poor of Eye which they might think it advisable

to establish or promote, adding that it was his wish that the Precatory

trustees should commence building such almshouses as soon as
^°' ^'

they conveniently could after his decease.

A".-C. Wood held that the last words rendered the gift void.

Conversely, it would be right to hold that a gift of pure Power to

personalty for a perpetual charitable purpose would not be }"^j^*^
'°

vitiated by the addition of a power to invest it in land, though

such power would of course be void ; and this view is supported

by A.-G. V. Goddcml (T. & E. 348) (Kov. 1823, Plumer, M.E.).

There a testatrix bequeathed £1000 India Annuities on a per-

petual trust for applying the income for the minister of a

contemplated chapel, if it was consecrated within three years,

and otherwise for another charitable trust, adding these words

:

" Lastly, as money is of more uncertain value than land, I do

also give them power to make such purchase as they shall think

best for perpetuating the gift." The chapel was consecrated

within the three years. The bequest was sustained, but the

judge intimated an opinion that the last clause applied only to

the event of the non-opening of the chapel.

Again, we must remember that the general doctrine of pre-

catory trusts applies to these cases. Accordingly in Kirkhank

V. Hudson (7 Price, 212) (1810), where a testator added to a

charitable gift a recommendation that tlie money should be Precatory

invested in land, it was held that his words created an impera-
^^^"''^•

tive trust to that effect, and left no discretion in the trustees,

and so defeated the gift altogether.
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Trusts with Alternative Purjwses.

We next come to trusts with alternative purposes, one in-

volving the purchase of land and the other not involving it.

"VVe cannot do better than state the cases on this subject in

chronological order.

In Foij V. Foy (1758) (1 Cox, C. C. 163) a legacy for erecting

and endowing a hospital in Dorsetshire, was held good for

endowing any existing hospital. But this appears to treat the

words " erecting and endowing " as equivalent to " erecting or

endowing," which is not in accordance with the received rules of

construction. (See Sinndt v. Hcrljcrt, next page.)

In A.-G. V. Parsons (1803) (8 Ves. 186), which has been

mentioned above, a legacy to the Mayor of Oxford to be applied

in part in repairing, altering, or adding to and improving certain

almshouses and their grounds, was held good except as to adchng

to the grounds, and was ordered to be paid with a declaration to

that effect.

In Inglchij v. Dohson (1828) (4 liuss. 342) a legacy for re-

building an old school-house or building a new one was held

good for the former purpose.

Crafton v. Frith (L. J. 20 K S. Ch. 198) (Feb. 1851, V.-C.

Knight Bruce).

Bequest :
" The remainder and residue of my property I give

and bequeath to A., B. and C. in trust to be purchased into the

funds for the purposes hereinafter mentioned, viz. for opening

new schools subscribing to those already opened in England,

Ireland, Scotland, or elsewhere, and in purcliasing land to let

out to the poor at a low rent, and the rent to be applied to any

benevolent purpose the said A., B. and C. may think proper "

:

Held, that half was given to opening new schools or sub-

scribing to old ones, and must be applied to the latter purpose

by means of a scheme ; and that the other half was given to the

purchase of land, &c., which was void, so that the next of kin

took it.

In the University of London v, Yarroio (April, 1857) (1 De
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G. & J. 72), a legacy for establishing a cliaritalile institution

near London or Dublin, was held good for the latter locality, as

the Georgian Mortmain Act does not extend to Ireland.

In Salushurij v. Be^iton (July, 1857) (3 K. & J. 529) a trust

for founding a school or other charitable endowment for the

benefit of the poor of 0., was held good on the latter branch.

Dent V. Alkroft (30 Beav. 335) (Dec. 1861, Eomilly, M.E.).

Bequest of £2000 to be applied in or towards the establishing,

endowing, maintaining, continuing and keeping up of a day

school in the parishes of S. and W. or one of them, or otherwise

for school purposes for the children or infants of the said

parishes. There were words giving the trustees a large dis-

cretion, adding, " having due regard nevertheless to the appli-

cation and purposes thereof being consistent with the laws then

in force."

It was held that the bequest was good as to the alternative

of school purposes, and that the result would have been the

same without the last clause referring to the law.

In Sinnctt v. Herbert (1872) (L. E. 7 Ch. 232) a residue was

given for erecting or endowing an additional church at A. Tliis

was held to be a good gift of the pure personalty comprised in

the residue, but for the purpose of endowment only, and a good

gift of £500 out of the impure personalty, by virtue of the Act

43 Geo. 3, c. 108, such sum of £500 being applicable either for

erecting or endowing a church.

In Morlezj v. Croxon (1878) (8 Ch. D. 156) a testator left a

legacy for supporting or founding free or ragged schools at B.

There was a free school at B. It was held tliat the trust to

support schools was valid, and the legacy therefore good.

Gifts to Existing CharitaUe Associations.

The Georgian Mortmain Act may even defeat a gift to an

existing charitaljle association, if the constitution of the asso-

ciation is such that any money bequeathed to it becomes subject

to a trust for investment in land.
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Thus in Widmorc v. Woodroffe (176G) (Amb. C3G) S. C.

IVidmore v. Govcrnonrs of Qnccn Annes Bounty (1 Bro. C. C.

13, 33, n.), a legacy to the corporation of Queen Anne's Bounty

was held void, because the rules of that association required all

their funds to be laid out in land. And the same result was

arrived at in Middleton v. Clithcroio (1788) (3 Ves. 734). The

Governours of Queen Anne's Bounty are stated to have altered

their rules in consequence of these decisions. They also pro-

cured a special Act of Parliament, mentioned in the chapter on

Special Exemptions from the Georgian Mortmain Act.

In the case of The Incorporated Church Buildinrj Society v.

Barloiv (1853) (3 De G. M. & G. 120) a legacy to the plaintiff

society was impugned on this principle. But it was shewn

that the society was created under the Act (9 Geo, 4, c. 42)

abolishing church briefs, and had no power to buy land ; but its

funds were applicable to aid the enlargement and building of

churches, both existing and contemplated. The legacy was

therefore held good.

In Denton v. Manners (Jan. and June, 1858) (25 Beav. 38

;

on appeal, 2 De G. & J. 675) a testator made a bequest " to the

secretary for the time being of the association for buying im-

propriate tithes and revesting them in the Church of England."

A further clause threw his debts, &c. on his impure personalty,

and directed his pure personalty to be applied " for the above-

mentioned charitable purpose."

It was found that he intended an association called the Tithe

Eedemption Trust, which had other objects besides that men-

tioned by him.

And it was urged that the bequest should be held good for

the other purposes, which did not mortize land. But it was

held to be a gift to the association for the purpose named, and

therefore void under the Georgian Mortmain Act.

21ie Application of the Alternative Principle to Societies.

If an existing charitable institution has several oljjects or

piDjiose.s, some involving the acquisition of lands, and otliers
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not, a legacy bequeathed to it is good on the alternative prin-

ciple and applicable to the latter objects.

Thus in Carter v. Green (1857) (3 K. & J. 591) there was a

bequest to a society called the Village Itinerancy. This society

was constituted by a deed enrolled, which specified its purpose

of teaching certain religious principles by opening and sup-

porting Sunday schools, distributing books, educating ministers,

and providing places of worship. The bequest was held good

for the purposes not involving the purchase of land, and was

handed over with a declaration that it could not be laid out in

land.

Again, in Wilkinson v. Barhcr (1872) (L. E. 14 Eq. 9G) there

was a gift to the town trustees of S. on trust to invest and

apply the income for the objects for which their existing funds

were applicable. An objection was raised that some of their

objects involved the purchase of land. But this was overruled,

as they had other objects. The judge suggested that when the

money was paid over it might be applied for any of the trustees'

objects, whether involving the purchase of land or not ; but the

course taken in Carter v. Green appears to be more in accordance

with principle.
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CHAPTEE XXV.

On Gifts dependent on Void Gifts.

Principle It is an established principle that if a ^Yill contains two gifts for

of cases.
charitable purposes, and the second is so dependent on the first,

that it cannot take effect in the manner intended by the testator,

except on the supposition that effect is first given to the first

gift ; then, if the first gift fails, the second gift will fail also.

The cases on this subject appear to be all cases in which the

first gift failed under the Georgian Mortmain Act, as being a gift

of land or a gift invohdng the purchase of land ; and the second

gift was a gift to build upon the land or endow the charity for

which the land was intended.

The following is a summary of the cases in chronological

order. The cases of A.-G. v. Stqmcy (1804) (10 Ves. 22) and

Limhreyy. Gurr (1819) (6 Mad. 151) will be seen to be instances

of gifts which were held good, though connected with other gifts

Connection which failed ; and Baldivin v. Bakhvin (No. 1) (1856) (22 Beav.

tiai.
* '

413) is a somewhat similar case. In these cases it was held that

the connection was not so essential as to make the good gift

dependent on the void gift.

JDuroiir v. Mottcux (1749) (1 Ves. Sen. 320). This case will

be found stated in the chapter on Tombs. It will be seen that

several gifts failed as depending on a gift of a sum of money to

be laid out in land for charitable purposes. The nature of the

primary charitable purposes is not stated in the report.

In A.-G. V. Hyde and Hutchinson (1775) (Amb. 751) (L. C.

Apsley), which has been mentioned in the chapter on Mortizing,

a legacy of £1500 to build a school at E. was held void as

involving the purchase of land ; and, therefore, a further gift of

Digest of

cases.
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£2000 to be invested on trust to apply the income in f)aying the

salaries of a schoolmaster and mistress, was held to fail also, as

being dependent on the prior void legacy.

A.-G. V. Goulding (Dec. 1788) (2 Bro. C. C. 428) (Buller, J.).

Testatrix gave nine houses, eight to eight poor people that had

paid most and longest to the poors' books in St. Mary Overy's

parish as the books should prove, the corner house being to

repair them, adding :
" And the dividends of £800 £4 per cent,

annuities I give to the eight houses for ever, to each house the

£4 every year for ever :

Held, the devise being void, the gift to accompany it was void

also and would not be applied cy-pres.

A.-G. V. Whitchurch (3 Ves. 141) (June, 1796, Sir E. V. Arden,

M.E.). Testator devised four houses to churchwardens in trust

for them to " give to such poor men of this parish as they think

fit ; if any of the descendants of J. apply, I desire that they may
be preferred : and as I intend these four houses to be in the

manner and custom of almshouses for men and their wives, I

give and bequeath to the churchwardens of the j)arisli £2000

£4 per cent. Government securities in trust for them to dispose

of the interest thus :—to give to each of the four persons that

they allow to inhabit the four houses £13 per annum or ^s.

a week, to be paid weekly, monthly, or at their discretion ; that

is for a man and his wife : if one of them die, the single one to

liave 3.S. &d., a week, and not permitted to bring in a second

husband or wife."

Testator afterwards conveyed the four houses by deed enrolled

to trustees to such charitable purposes ; but he died within

twelve months of the execution of the deed :

Held, the devise being void, the becpiest annexed to it was

void also, and would not be executed cy-pfeH.

Chaj)man v. Brovm (6 Ves. 404) (July, LSOl) \\\\\ be found

fully stated in the chapter on the Effect of Failure. It will be

seen that when a will contained a trust to build a cha]jel, and

also a trust for support of a minister, the Court made the pre-

suiiiptifjn that the iiiinist(;r was intend(.'d to ((•iiduct services in
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the chapel, and that the trust for him was therefore dependent

on the trust for the cha])el and failed with it.

A.-G. V. Davics (9 Ves. 535) (M.R, 1802 ; L. C, June, 1804)

was a case whicli was decided on the ground that a portion of

the charitable bequests were void under the Georgian Mortmain

Act, and that the rest of the bequests were dependent on the

void part. A short statement of it will be found in the chapter

on Mortizing, p. 320.

A.-G. V. Stepney (10 Ves. 22) (July, 1804, L. C. Eldon). Tes-

tatrix devised a house to trustees on trust to deposit in it all

the bibles, testaments, and other religious books and tracts for

the use of the Welsh Charity School for the increase and

improvement of Christian knowledge which she should have at

her death, and all other books and tracts as in pursuance of the

trusts after declared should be purchased for the said charitable

purposes or should be given by charitable and well-disposed

persons ; and to preserve and keep all the books and tracts in

the house for the said uses ; and for that purpose to permit her

servants, whom she named, or such of them as should look after

the books, to live in the house clear of rent and taxes, directing

that they should live there during their respective lives, not-

withstanding the books might have been given away. And she

directed her executors to put various articles of furniture into

the house to be enjoyed with it by her said servants, and after-

wards to fall into her residue. She then recited that there

might be at her death several bibles and religious books,

pamphlets, and tracts, bought with the contributions of several

well-disposed persons for the use of circulating Welsh Charity

Schools and for the increase and improvement of Christian

knowledge and some cash and securities from contributions for

the like purposes ; and that she was by the will of J. entitled to

his estate for charitable purposes, and she then gave to the trus-

tees all the bibles and other religious books, pamphlets, and

tracts which she might have in her possession and keeping at

the time of her decease arising from such contriljutions as afore-

said, together with all and every the l^ooks and estate of J. wliich
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she might be possessed of at her death and all her own personal

estate on trust to dispose thereof for the use of the Welsh

Circulatins; Charity Schools as long as the same should continue

and for the increase and improvement of Christian knowledge

and promoting religion in such manner as the trustees for the

time being should think most proper and conducive to the said

charitable purposes ; and, moreover, that they should purchase

new bibles and other religious books for the same purposes, and

dispose of the said books and personal estate accordingly ; and

in the meantune deposit all the said bibles, books, pamphlets,

and tracts in the said house allotted for the keeping and care

thereof. There was a provision for keeping up the trustees.

The institution referred to was started by J., and managed

after his death by the testatrix, to teach the Welsh language,

also reading and writing, to find Bibles, teach the Church

catechism, and give Church of England teaching. Welsh school-

masters were trained and sent out, and school inspectors also :

Held, that though the trusts of the house for charity were

void, the gift of the residue was good, being independent of the

house, and a scheme ordered.

Limlrcy v. Gurr (6 Mad. 151) (July, 1819), which will be

found stated in the chapter on the Effect of Failure, contains

several examples of dependent gifts. It will be seen that a con-

veyance of an intended site for almshouses was held void, and

thereupon certain trusts for building and repairing them failed

also ; and a trust to pay certain weekly sums to certain poor

persons failed also, because the Court considered that tliey were

intended to be the inmates of the almshouses. It will also be

seen that when the only connection between a void charity and

a valid cliarity consisted in a common set of governors, a common

clerk, and a trust for building a common committee-room on

the intended site of the void charity, these circumstances were

insufficient to make the valid charity fail with the void one.

Ailams V, Lcmhcry (cit. 2 J. & W. 274) in A.-G. v. Hinxman

(182U), where it is said that some of the aforesaid cases, and

a late case of Aifinus v. Linihcri/ before tlie Yice-Cliancellor,
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cstal»lisli tlic proposition tliat a bequest of personal property,

inteiuleil to be employed for charitable purposes upon premises,

the devise of which is void by the Statute of Mortmain, must

fail, as being connected witli and subsidiary to the void devise.

A.-G. v. Hinxman (2 Jac. & W. 270) (Dec. 1820, Sir T.

Plumer) may also be found stated in the chapter on the Effect

of Failure. It will be seen that a bequest for maintenance of a

schoolmaster failed because the will contained a void devise of

a house for his use.

Price V. Hathaway (G Mad. 304) (Feb. 1822, V.-C. Leach).

P. purchased land from L. for its full value, £815, and had it

conveyed to the plaintiffs on trust to let it form the site of certain

almshouses. He left by will £15,000 to build the almsliouses

and £30,000 to endow them, witli otlier sums amounting to

£12,000 to be eventually added to the £30,000. He gave the

residue of his estate to liis wife, appointed her and H. executors,

and the will also contained a gift over to her of any property

intended for charity, of which the trusts should fail. He died

six weeks after the execution of the deed and will. The plain-

tiffs sued both L. and the testator's wife and H. claiming Ijoth

the land and the money.

It was held that the testator, and not L., was the donor, whose

death within twelve months avoided the deed; and the deed

being void, the charitable gifts in the will failed as dependent

on it, and the property belonged to the wife. But an inquiry

was directed, who was the testator's heir-at-law. The last

inquiry looks as if the Court considered that the deed operated

to convey the legal estate from L. to the plaintiffs, and that the

charitable trusts only failed, and a resulting trust of the land

arose for P. and his heirs.

Smithy. Oliver (11 Eeav. 481) (Jan. 1849). Bequest of £2000
stock to the churchwardens and overseers of T. on trust to apply

£800 in building six almshouses, and apply the income of the

rest to making allowances to the inmates •.—Held, all void.

Bakhoin v. Baldwin (No. 1) (22 Beav. 413) (July, 185G,

Pomilly, M.B.). Bequest of £4000 pure personalty to be



ON GIFTS DEPENDENT ON VOID GIFTS. 335

settled on trust to provide stipends and annuities for nine poor

persons, accompanied with a devise of nine freehold houses to

testator's sister, and a clause saying, " I beg to point out to my
said sister, but without intending to impose upon her any

obligation legal, equitable, or moral, that the aforesaid mes-

suages," &c., •'which are hereinbefore devised to her might be

converted into eligible almshouses for tlie recipients of the

income of the said trust fund of £4000 if in her absolute dis-

cretion she should think fit to extend or further endow the said

intended institution." A codicil revoked so much of the will as

related to the building of certain almshouses and the stipends

and annuities connected therewith.

The Master of the EoUs thought that the gift of £4000 in the

will was good, but he held that it was revoked by the codicil.

Cramp v. Playfoot (4 K. & J. 479) (July, 1858, V.-C. Wood)
may also be found in the chapter on the Effect of Failure. It

will be seen to be a simple case of the failure of a trust to build

a school upon a site expressed to be devised for the purpose by

the same will.

Green v. Britten (42 L. J. N". S. Ch. 187) (Dec. 1872). Devise

of a freehold house to be a sailors' home, and becpiest of £10,000

to endow it :

—

Held, both void ; the bequest not liable to be

applied cy-j)res.

Cox y. Davie (7 Ch. D. 204) (Nov. 1877) will be found partly

stated in the chapter on Mortizing. The testator there gave to

the mayor, &c., of T. £3000 consols, and directed £1000, part

thereof, to be expended in the erection of a plain simple build-

ing as a dispensary, and that the remaining £2000 should be

held by them as an endowment fund for the dispensary.

The gift of the £1000 being held void under the Georgian

Mortmain Act, the gift of the £2000 was held to fail as

dependent on the £1000.

In re Taylors Edate, Martin v. Freeman (W. K 1888, 32)

(Feb. 8, Kay, J.). A statement of this case will be found in

the chapter on tlie P^ffect of Failure. A trust to build a lios-

pital and pay sums to inmates failed as dependent on a convey-

ance of laml, wliicli became void.
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CHArTEE XXVI.

On iMruEE Personalty.

Qiiostion if r,Kroi;E cnteriiiu; upon tlie subject of this chapter, we will pre-

.iitere<i
"'^^*^ ^^^^^ ^^^^ Mortmain and Charitable Uses Act, 1888, is so

worded as to give rise to a contention that it effects an altera-

tion in the law on this subject. We shall discuss this point in

the chapter devoted to that Act, and will merely mention for

the present that we shall submit that it leaves the law un-

altered.

(i.) The Georgian Mortmain Act.

It will be seen that the Georgian Mortmain Act makes void

all conveyances and gifts of certain specified property in trust

for or for the benefit of any charitable uses whatsoever, unless

certain formalities are complied with. Now all personal estate

which comes within the provision of this statute is called

impure personalty, while personal estate which is not affected

by tlie statute is called pure personalty. The reason these words

are adopted will appear immediately.

The statute enacts in its first section that " no manors, lands,

tenements, rents, advowsons, or other hereditaments corporeal

or incorporeal whatsoever, nor any sum or sums of money,

goods, chattels, stocks in the public funds, securities for money,

or any otlier personal estate whatsoever to be laid out or dis-

posed of in the purchase of any lands, tenements, or heredita-

ments shall be given, &c., or anyways charged or incumbered

by any person or persons whatsoever, in trust or for the benefit

of any charitable uses whatsoever, unless" certain conditions

and formalities are complied with.

Again, the 3rd section of the Act enacts :

'' That all gifts,
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conveyances, &c., of any lands, tenements, or other hereditaments Kinds of

or of any estate or interest therein or of any charge or incnm- ^'g^^^gj^^

brance affecting or to affect any lands, tenements, or heredita- Act,

ments, or of any stock, money, goods, chattels, or other personal

estate or securities for money to be laid out or disposed of in

tlie purchase of any lands, tenements, or hereditaments, or of

any estate or interest therein, or of any charge or incumbrance

affecting or to affect the same to or in trust for any charitable

uses whatsoever which shall—after the commencement of the

Act—be made in any other manner or form than by this Act is

directed and appointed, shall be absolutely and to all intents

and purposes null and void."

It is unnecessary for our present purpose to consider the con-

ditions and formalities required by the Act, but it will be well

to mention that every gift of stock in the funds is required to

be effected by transfer in the bank books six months before the

death of the donor, and every other gift and conveyance is

required to take effect immediately and without the reservation

of any benefit to the grantor, and to be made by deed attested

by two witnesses and enrolled within six months in the Chancery

Enrolment Office ; and every conveyance, not being on a sale

at full value, must be made twelve months at least before the

death of the donor.

Thus, no gift of the forbidden property can be made by will

for a charitable purpose. And it is under wills containing

charitable bequests that questions under this statute usually

arise.

To save misconception, we ought to mention that there are

some charities excepted out of the statute, but it will l)e beside

our su])ject to consider them in this chapter. The statute has

also been modified by later statutes, which allow the reservation

of the benefit of building covenants, and sales of land to charities

in consideration of perpetual rents. The present state of the

law on these points will be found in the chapter on tlie Mort-

main and Charitable Uses Act, 1888.

It will be seen that the (Georgian Mortmain Act practically

z
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forbids four kinds of property to be left by will for charitable

purposes, namely :

—

Reahv aad (1.) Land.
''"''"•^,

(2.) Interests in land.
licrsonalty \ /

(3.) Charges upon land.

(4.) Money to be laid out in land, or in interests in land, or

in charges upon land.

This, therefore, includes not only realty but also such per-

sonalty as, in legal language, savours of realty. Hence such

personalty is called impure personalty ; while personalty not

in any way savouring of realty is called pure personalty.

(ii.) Ecal and Personal Estate.

We shall find it useful here to make a list of the principal

kinds of property, in two columns, placing in one column those

wdiich, on the death of a male owner intestate, devolve on his

heir-at-law, or heir in tail, or customary heir, and in the other

column those which, in the like event, vest in his administra-

tor for the payment of his debts, and of which the surplus is

distributable among his next of kin, subject to the right of his

widow to her share.

We may mention at once that this division is not identical

with the division of property into real and personal estate.

These words are used arbitrarily ; and, according to common
usage, estates |jwr autre vie in real estate are always called real

estate, although they devolve as personal estate in some cases

(see item 18 below). We believe also that the obscure class con-

sisting of personal annuities granted to the grantee and his

heirs, constituting item 5 in the first column, would ordinarily

be called personal estate, although they devolve on the heir.

I.

Property devolving on the

heir-at-law, heir in tail, or

customary heir, and known as

real estate, except, perhaps,

item 5.

II.

Property devolving on the

administrator, and known as

personal estate, except item 18.
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1, Freehold land, held in fee

or in tail, either in possession

or remainder or reversion, and

either absolutely or deter-

minable on the happening of

any event.

2. Copyhold land held for

any customary estate, except

an estate pur autre vie, which

is mentioned below, and an

estate for years, which is men-

tioned beside.

3. A family vault appurte-

nant to a house. Also rights

of exclusive burial granted to

one and his heirs under the

Burials Board Acts {Matthews

V. Jeffcnj, 6 Q. B. D. 290).

4. Rent-charges in fee or in

tail, either absolute or deter-

minable on the happening of

any event.

5. Personal annuitiesgranted

to the grantee and his heirs.

6. An advowson.

7. The rent of freehold or

copyhold land held in fee or in

tail, to Ijecome due after the

expiration of the quarter in

wliicli tlie owner dies ; and tlie

II.

1. Freehold land, held for a

term of years, either absolutely

or terminable by notice, or on

the happening of any event.

2. Copyhold land held for

any term of years, absolute or

terminable, whether the lease

be granted by hcence of the

lord, or under the custom of

the manor, and whether it be

granted by deed or by sur-

render.

3. Plights of exclusive burial

under the Cemeteries Clauses

Act, 1847.

(4.) {a.) Mortgage debts.

(6.) Legacies, whether pay-

able out of real or personal

estate of the legator, or out of

both.

5. Personal annuities granted

to the grantee simply, or to

him, his executors, adminis-

trators, and assigns.

6. A next presentation.

7. The rent of land, which

accrued due during the owner's

life ; and the apportioned part

of the rent current at liis

death, corresponding to the

z 2
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I.

apportioned part of the rent

for the current quarter cor-

responding to the number of

days after tlie owner's death.

8. Timber and other trees

growing upon hind of iidie-

ritance, and all crops which

are not sown and reaped within

a twelvcmunth.

9. Wild animals, not in cap-

tivity, e.g. fish in a pond.

10. {a.) The beneficial or

equitable right to money, or

other personal estate, which is

impressed with a trust for in-

vestment in land of inheri-

tance.

(&.) Real estate of which

partners are co-owners, but

which does not form part of

their partnership assets.

11. Shares in companies,

which are made real estate by

the Acts of Parliament con-

stituting them, such as the New
River Company, the Avon
Navigation, and the now ex-

tinct River Dun Navigation

{Cadman v. Cadman, L. R. 13

Eq. 470).

II.

number of days which he lived

since the last preceding rent-

day.

8. Emblements ; that is to

say, those crops which are sown

and reaped within a twelve-

month, and have been sown

but not reaped at the owner's

death. A right to emblements

accrues with respect to crops

sown on land held for life, in

tail, or in fee.

9. Tame animals, and wild

animals in captivity, e.g. fish

in a tank.

10. (a.) The beneficial or

equitable right to land, which

is impressed with a trust for

conversion into money.

(?).) Real estate forming part

of the assets of a partnership.

11. Shares in all companies

except those mentioned in the

corresponding item in the other

column.

Also debentures of com-

panies and bonds of corpora-

tions and local authorities.
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12. Tithes.

13. Heirlooms, in the legal

sense of the word; the title-

deeds of land, the box contain-

ing them, and its key, and the

keys of doors and gates on

real estate, i.e. land held in

fee or in tail.

14, All buildings, and all

fixtures substantially attached

to real estate, i.e. land held in

fee or in tail ; and ornaments

and appurtenances forming

part of the architectural design

of a house so held, or essential

adjuncts to it, as an unfur-

nished house.

15. Easements ; also fran-

chises, and rights of common
or profits a prendre, whether

appendant, appurtenant, or in

gross ; at least, if held in fee

or in tail, or appendant or

appurtenant to land so held.

16. The right to bring an

action to recover real estate.

II.

12, Debts in general, in-

cluding the securities of foreign

governments.

13. Furniture and moveable

articles in general, except such

as are comprised in the other

column.

14. Fixtures erected by the

tenant on land held for years

or for life, or in right of a

benefice, or pur autre vie ; and

ornaments {e.g. carpets or

glasses) temporarily attached

to a house {e.g. by nails only),

but not forming part of the

architectural design of the

house or essential adjuncts to it

as an unfurnished house ; and

that whether such house beheld

in fee, or in tail, or otherwise,

15. The same held for years,

or appendant or appurtenant

to land so held.

16. The right to bring an

action to recover damages for

a trespass done to real estate
;

and other rights of action other

tilan for the recovery of real

estate.



342 CllAllITABLE BEQUESTS.

I.

17. Ulhor interests in land,

except those specified in the

ailioiniii'4 column.

18. Estates pur autre vie in

land, rent-charges, and other

real estate, limited to the

donee and his heirs.

II.

17. Other property, not

being interest in land, in chid-

ing therefore—money, stock in

the Government funds, patents,

copyrights, trade-marks, trade-

names, and all limited interests

in personal estate, also ships,

and shares in ships.

18. Estates ])ur autre vie in

land, rent-charges, and other

real estate, limited to the

donee simply, or to the donee,

his executors, administrators,

and assigns, or otherwise to

the donee without constituting

his heir special occupant ; and

even like estates limited to the

donee and his heirs, when the

donee dies without an heir.

We will conclude this list by again mentioning that the last

item in the right-hand column, consisting of certain estates

iw.r autre vie, is called real estate, although it devolves like

personal estate. It is said to differ from ordinary personal

estate in one respect, namely, that the executor or administrator

takes it, not virtute offieii, like other personal estate, but as

special occupant if he is named in the grant, and by virtue of a

certain Act of Parliament if he is not so named. This distinc-

tion, however, appears to be more theoretical than practical.

The origin of the anomaly is historical. Originally, if no special

occupant was named, and the tenant pur autre vie died; the law

stood thus ; if the subject of the estate was corporeal, such as

land, the first person who got possession was allowed to hold it

for the rest of the life of the cestui que vie ; but if the subject

was incorporeal, such as a rent-charge, it became extinct. Par-

liament then set to work to remedy this anomaly, and, somewhat

I



ON IMPURE PEESONALTY. 343

incongruously, gave the rest of tiie estate to the personal repre-

sentative. (Stat. Frauds, 29 Car. 2, c. 3, s. 12 ; now replaced

by the Wills Act, 1837, 7 Will. 4 & 1 Vict. c. 26, ss. 3, 6.)

(iii.) Is all Realty Pure Realty ?

We can now consider in more detail what property is and

what is not within the Georgian Mortmain Act. First let us

cast our eye down the left-hand column in the above list. Here

we see two items of property, far different from all the rest, and

appearing at first sight not to come within any of the four

headings included within the Georgian Mortmain Act. These

two items are numeros 5 and 11, namely, personal annuities

limited to the grantee and his heirs, and shares in the New
Eiver and other kindred companies.

These personal annuities are rarely met with, and we have Personal

failed to find any direct decision with respect to them, as to f°°."itjes
"^

.

^ ' hnnted to

whether they are or are not within the Georgian Mortmain Act. heirs.

It has, however, been decided that they are not within the

Statute de Donis, nor within the clause of the Statute of Frauds,

requiring three witnesses for a will of lands. The fair inference

from these cases, therefore, is that they are likewise excluded

from the Georgian Mortmain Act, seeing that they are neither

within its letter nor its spirit.

As these annuities have called for our attention more from

the anomalous position which they hold, than from their actual

importance, it is not worth while to enter into a more lengthy

discussion of their incidents, and we must content ourselves

with giving our readers a reference to the cases relating to them.

The cases are the following :

—

1. Earl of Stafford v. BucUcy (3 Ves. Sen. 170) (Feb. 23,

1750), as to the Statute de Donis.

2. Turner v. Turner (Aml>. 776) (1783), also as to Statute dc

Donis.

3. Countess ofHoldcrncsse v. Marquis ofCaermarthcn (1 Brown's

Ch. Ca. 375) (1784), as to Statute of Frauds.

4. Radhurn v. Jcrvis, and Ilarr v. Hilt (:] Beav. 450) {Vv\).
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22, 1841). It will be seen that these annuities are not assets

in the hands of the executors for payment of the debts of a

deceased owner.

New Let us next consider the New Eiver shares. On looking at

'V^''^'' the cases in which these shares have been held or assumed to
sluires.

be real estate, we do not find the nature of the company set out

in any of them, or any reasons given for holding the shares to

be real estate :

—

Dryluttcr v. BartJiolomeio (2 P. Wms. 127) (1723, Eolls Ct.)

;

New River Company v. Graves (4 Vern. 431) (March 2, 1701, Court

of Chancery) ; Lord Sandys v. SiUhooye (2 Dickens, 545) (July 4,

1778, Court of Chancery) ; Sivayne v. Fawkener (Shower's Pari.

Cases, 207); Toumsend v. Ash (3 Atk. 336) (May 13, 1745,

Lord Hardwicke) ; Davcdl v. The New River Company (3 De
G. & Sm. 394) (V.-C. Knight Bruce, April 19, 1849).

The company was, however, constituted in consequence of

the Acts 3 Jac. 1, c. 18, and 4 Jac. 1, c. 12. The former of

these Acts enacts (sect. 1) that it shall be lawful for the cor-

poration of the city of London to make a new cut or river for

bringing water from certain springs to London, subject to the

approval of certain commissioners, leaving the inheritance of

the new cut in the owners thereof. It also enacts (sect. 2) that

the corporation shall make satisfaction to the landowners, and

(sect. 7) not execute their works till satisfaction is made. The

second Act merely authorizes an aqueduct or pipe instead of an

open cut.

Without knowing more precisely the constitution of tlie

company, it is difficult to express an opinion on the nature of

shares in it. P)Ut since they are admittedly real estate, it must

be assumed that in the eye of the law the shareholders are the

co-owners of the land held by the company, and the company
itself is their tenant ; so that, if the company were an unincor-

porated partnership, the real estate would not be a partnership

asset. We shall notice this distinction in connection with

ordinary partnerships and refer to Forhes v. Steven (L. R. 10

Eq. 178 ; 18 W. P. 68r3) and the cases there cited. It would
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follow, therefore, that shares in the New Eiver Company cannot

be left by will for charitable purposes.

In Davall v. The Nnu River Company (3 De G. & Sm. 394),

where the question was whether the trustee or the Crown took

them on failure of cestui que trusts, V.-C Knight Bruce dis-

tinctly said that they were real estate for all purposes.

The view that they cannot be left to charity by will is sup- Avon

ported by the decisions respecting shares in the Eiver Avon
^^a7eT''°"

Navigation.

It appears from the case of Buckridge v. Ingram (2 Ves.

651) (July 22, 1795, Sir E. P. Arden, M.E.) that an Act of

the 10th Anne authorized the corporation of Bath to appoint

commissioners to make and keep the river Avon navigable,

with power to levy tolls and purchase lands, and other exten-

sive powers. The corporation appointed certain commissioners

accordingly, who agreed amongst themselves, by deed, to be

partners in making the river navigable, and in purchasing all

necessary land ; and that the share of any one dying should go

to his heirs and assigns. They subscribed money, purchased

lands, and erected buildings accordingly. It was held that the

shares in this undertaking were real estate. And in a subse-

quent case, namely, Hoivse v. Chapman (4 Ves. 542) (April 22,

1799, Lord Loughborough), it was held that a share in this

undertaking could not be left by will for charitable purposes.

We are not aware whether the undertaking of the Avon

Navigation Commissioners still exists with its original constitu-

tion ; but if it does, it is clear that its shares cannot be left by

will for charitable purposes. Presumably the same result

would bo arrived at with respect to New Eiver shares, and the

shares in any other kindred associations, which were made to

devolve as real estate by the Acts of Parliament, under which

they were constituted (see Cadman v. Cadman (L. E. 13 E(|.

470)).

The other items of real estate specilied in our list appear to

be clearly witliin tlie Georgian Mortmain Act, and so is the

last item in the right-hand column, which is real estate also.
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The only item wliicli calls for any observation is No. 10, "the

beneficial or equitable right to money or other personal estate,

which is impressed with a trust for investment in land." This

appears to be clearly within the words of the 3rd section above

set out, both Avhen a testator himself gives a direction for pur-

chasing land for a charitable purpose, and also when money is

already impressed with a trust for investment in land and the

person to be entitled to the land could not elect to take the

money in its existing state, and professes to dispose of such

money for a charitable purpose. Thus, if stock in the funds

has been left to trustees on trust to lay it out in purchasing

land and settle such land on A. for life, and after his death on

B., and B. dies before A. and before the land has been pur-

chased, it seems clear that B. cannot leave this property for

any charitable purpose. Then, as all real estate is within the

Act with a possible exception of one or two unimportant items,

it is customary to speak of property as being divided for the

purposes of the Act into realty and impure personalty on the

one hand, and pure personalty on the other. But if the

personal annuities above mentioned or any shares in item 11

are not within the Act, then we may fairly coin the word

impure realty to denote them, and call all other real estate

pure realty ; and our division will be pure realty and impure

personalty for property within the Act, and pure personalty and

impure realty for property not affected by it.

Proceeds of We Ought to add at once that pure realty and impure

personalty cannot be given in charity, by the device of first

directing them to be sold, and then giving the proceeds in

charity; nor can any charitable legacy be paid out of their

proceeds, nor the legacy duty upon any charitable legacy :

—

Page v. Lcapingwdl (18 Yes. 463) (Feb. 1812, M.K.)

;

British Museum v. White (2 Si. & St. 595) (July, 1826) ; Wil-

Jcinson v. Barhc7- (L. E. 14 Eq. 96) (June, 1872, EomUly, M.E.,

as to legacy duty).

In Arnold v. Chajmian (1 Ves. Sr. 108) (July, 1748, L. C.

Hardwicke) a testator devised a copyhold estate to C, he

»le of

land
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causing to be paid to the test.„tor's executors £1000, and he

gave the residue of his estate in charity.

It was hehl that the testator's heir took the £1000 as real

estate undisposed of.

In Thornier v. Wihon (3 Drew. 245) (April, 1855, V.-C.

Kindersley) a devise of the rents and profits of certain land for

seven years for a charitable purpose, was held void.

(iv.) Pure and Iii^nire Personalty.

We will now consider the question what kinds of personal Trust to

estate are within the Georgian Mortmain Act. And here we distin-*^

will first remark with respect to the 4th prohibition contained guished.

in the Act, namely that of " money to be laid out in land, or in

interests in land, or in charges upon land," that when the

direction so to lay out the money is given by the very person

who at the same time professes to give the property in charity,

the case does not come within the question which we are con-

sidering. Such a gift is void not on account of the pre-existing

nature of the property, but because it is expressed to be given

for a purpose absolutely forbidden as to any property, except

on compliance with the requirements of the Georgian Mortmain

Act. This question is discussed in the chapter on Mortizing.

If a testator has £1000 cash in his strong room, and by will he

purports to give that specific property to trustees upon trust to

lay it out in land and apply the rents for ever for some charit-

able purpose, the gift is clearly void, but we do not call the

£1000 impure personalty on that account. Taking a testator's

property at the time of his death, it is divisible into pure and

impure personalty according to its then existing nature irre-

spective of any pnjvisions which may be contained in liis will.

He cannot by his will affect tlie (piestion.

We will now return to our list of items of personal estate,

and consider wlicther they are pure or impure personalty, taking

them one by one.

Our first and second items consist of freehold and coiiyhold
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F\ic;hts of

liurial.

Mortgages.

Leaseholds, land held for a term of years absolute or determinable on the

luippeuiug of some event ; these are clearly interests in land,

and they are, therefore, impure personalty :

—

A.-G. V. Tomkins (Amb. 216) (March, 1754, Lord Hard-

vdcke) ; Muldldon v. Sinccr (1 Bro. C. C. 201) (]\Iarch, 1783,

Lord Tluirlow) ; Johnston v. Sivann (3 Madd. 457) (Dec. 1818,

V.-C. Leach) ; and many other cases.

The third item, namely, rights of exclusive burial under the

Cemeteries Clauses Act, 1847, would seem to be impure per-

sonalty, but there is no decision upon it, and very likely no

decision may ever be called for.

Our fourth item includes mortgage debts. Where a debt is

secured by a mortgage of freeholds, copyholds, or leaseholds, it is

clearly a charge upon land, and therefore impure personalty :

—

A.-G. v. Mcyrich (2 Ves. Sen. 44) (Nov. 1750, Strange, M.E.)
;

A.-G. v. Caldwell (Amb. 635) (Dec. 1766, M.R), a case of

mortgages of leaseholds ; Johnston v. Sivann (3 Madd. 457) (Dec.

1818, V.-C. Leach) ; Chester v. Chester (L. E. 12 Eq.444) (June,

1871, V.-C. Bacon), equitable mortgages of leaseholds.

A debt secured by a deposit of deeds and a memorandum

with an agreement to give legal mortgage, has also been held

to be impure ; and arrears of interest on a mortgage of land, due

but unpaid at the creditor's death, have also been held impure

{Alexander v. Bramc (No. 2, 30 Beav. 153) (May, 1861, Eomilly,

M.E.)). And a debt secured by a deposit of title-deeds of land

alone would doubtless come under the same category.

But where a debt is secured by a mortgage of pure personalty,

such as a reversionary interest in stock in the funds, it is not

a charge upon land in any sense, and it is therefore pure

personalty.

All debts and claims in respect of which the creditor or

claimant has any charge or lien upon land are likewise within

the Act. For the person entitled to a charge or lien may in

many cases obtain the land itself by foreclosure or other

analogous proceeding {James v. James (L, E. 16 Eq. 153)

;

York Union Bank v Artley (11 Ch. D. 205); Tennant v.

Deposit of

deeds

(p. 352).

Vendor's

lien.
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Trenchard (L. E. 4 Ch. App. 540, n.)) ; the Legislature, there-

fore, wishing to prevent lands from getting into the hands of

charities, was forced to forbid charges upon lands to be given to

charities. Hence, if a landowner has contracted to sell his land,

but the purchase-money has not been all paid to him, nor the

land conveyed by him at the time of his death, he cannot

bequeath for charitable purposes the unpaid purchase-money.

For he has a charge upon the land for such unpaid purchase-

money, which charge is usually called a vendor's lien, and it

may enable him to recover the land itself, in case of default of

payment by the purchaser {Harrison v. Harrison (1 Euss. & My.

71) ; Tcnnant v. Trcncliard (L. E. 4 Ch. App. 540, n.) ; Dunn
V. Vcre (19 W. E. 151) (15 S. J. 327) ; Ex imrU Barrell, In re

Parncll (L. E. 10 Ch. 512) ; Watson v. Cox (21 W. E. 310)).

In Shqjhcard v. Beetham (6 Ch. D. 597) (July 3, 1877, V.-C.

Malins) a testatrix long before her death had granted a lease of

a house for thirty-one years at a low rent, for a premium of

£G00, which had not been paid :

Held, thsit the unpaid premium being in the nature of pur-

chase-money, for which there was a lien upon the land, could

not be bequeathed to a charity.

In A.-G. v. Harle7j (5 Madd. 321) (May, 1821, V.-C. Leach). Charges on

A testator, being entitled to several large sums charged upon

land, left all his property to trustees to convert, pay debts and

expenses, and certain legacies, and provide for an annuity, and

hand the clear residue to his wife. The wife afterwards left

the residue of her estate in charity. The sums charged upon

land had not been raised or paid when the wife died. The

sums charged on land were held to Ijc impure personalty of tlie

wife.

The application of these principles is well illustrated by the Mortgage

recent case of In re Watts, Cornford v. Elliott (27 Ch. D. 318) estate and

(June, 1884, I'carson, J. ; affirmed on appeal, 29 Ch. D. 947). po'''^y-

A testator there left in charity all his ])ersonal estate, which he

could so leave. He was entitled to a sum (jf £100, secured by

a mortgage of a life estate of M. in a sum of £;')()()() and a ])olicy
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of insurance upon the life of M. At the date of the mortgage

to the testator and at his death the £3000 was secured on mort-

gage of some lixH'hold houses, the same being an investment

authorized by tlie terms of the trust.

Pearson, J., held that tliis was pure personalty, observing that

the testator could not by foreclosure or otherwise acquire any

interest in the land itself He had simply the right to take the

income arising from the investment. No appeal was taken on

this point.

Mortgage The tcstator was also entitled to two sums of £800 and £200.

pro])ertv. The £800 was secured on a mortgage given by a tenant for life

and one of the persons entitled in remainder, of their interests

under a settlement, wMch contained a power to invest the trust

funds in real security. At the death of the testator, and also at

the date of the loan, part of the trust funds was so invested and

part was not. The £200 was secured on a similar mortgage by

the same tenant for life, and another of the persons entitled in

remainder, of their interest in the same trust fund. There were

no other persons interested in the trust funds, but the Court did

not consider that fact material.

It was held by Pearson, J., and affirmed by the Court of

Appeal, that the sums of £800 and £200 were both charged upon
land, and therefore impure. It was strongly pressed upon the

Apportion- Court that if the testator had bought out the interests of the

fused"'
mortgagees, then so much of the funds in settlement as was
pure personalty would have gone to the charities, and it was
urged- that the sums of £800 and £200 should be apportioned

over the funds on which they were secured, and that so much
as corresponded to pure funds should be held pure. But the

Court deliberately decided against this view, holding that a sum
of money charged upon land as well as pure personalty is all

impure itself

The Court refused to apportion the mortgage over the mort-

gaged properties in this case, on the authority of Brook v. Badley

(L. E. 4 Eq. 100) (June, 1867, EomiUy, M.R. ; affirmed on
appeal (L. E. 3 Ch. C72), June, 18G8, Lord Cairns). There a
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testator had given real and personal estate to trustees with

power to convert, and a direction to pay his debts and legacies,

and, after the death of his wife, to pay £3000 to H. H. sold

this reversionary sum to P., and P. died before the first testator's

widow, leaving her pure personalty in charity. The first testa-

tor's real estate had not been sold (L. Pi. 4 Eq. 107).

It was held that the £3000 was a sum of money charged on

land and all impure, and that no apportionment should be made
of it.

We find, however, that a different decision was given in a Decisions in

similar case in the v^ourt below, some years after this, namely, apportion-

In re HilVs Trusts (16 Ch. D. 173) (V.-C. Malins, Dec. 3, 1880). "^ent.

Here a testator left a mixed estate to trustees upon trust to

convert, and invest, and pay the income to A. for life, and after

her death to pay £5000 to B. B. died in A.'s lifetime, leaving

all his property to A. for life, and afterwards leaving to charities

such property as he could leave. The Vice-Chancellor con-

sidered that the £5000 must be apportioned over the different

parts of the mixed estate, and that the part apportioned in

respect of pure personalty could be left in charity. And it

appears the state of the assets at the date of B.'s death was

considered the material point.

This case was cited in Cornford v. Elliott, and is not expressly

overruled by it, but it is difficult to reconcile this case with

Cornford v. Elliott and Brook v. Badlcy, and if that is so, the two

last-mentioned cases of course prevail. Counsel in In re Hill's

Trusts appear to have tried to distinguish Brook v. Badley by

saying that the trust to convert in that case did not arise until

after the death of tlie tenant for life ; but tlie Vice-Chancellor

said that he could not perceive why in that case there should

not have been an incj^uiry how much was charged upon realty

and how much on personalty. He also put the case of a charit-

able legacy of £5000 charged upon a mixed fund comprising

only £100 of realty and impure personalty, and asked why the

£4900 should not be paid. Tiiere appears to l)e weiglit in this

reasoning; and on ]triiicij)]c the assets niiglit well l»e applied, as
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would liave been done if the first testator had given the legacy

in charity, in which case the mode of application will be found

stated in the chapter on Marshalling Assets.

A case very like that put by the Vice-Chancellor in his judg-

ment in In re Hill's Trusts seems to have come before him a few

years previously, namely, Smith v. Sopivith (W. N. 1877, 208)

(August, 1877). There a testator left his residue in charity, and

Deposit of (lied entitled, amongst other things, to a sum of £1600 due on a
'''''^''''''

promissory note, and secured by a deposit of the title-deeds of a

house. The house was worth only £800, and the Vice-Chancel-

lor held that the excess of the debt over the value of the house

was pure personalty.

Personal The fifth item on our list, namely, personal annuities granted

to the grantee simply, or to him, his executors, administrators,

and assigns, is obviously pure personalty.

Next in-c- The sixth item, namely, a next presentation, does not appear
sentation. ^^ j^^^^ \,QQn the subjcct of any decision, but it would seem

on principle to be an interest in land, and, as such, impure

personalty.

Rent. The seventh item contains two divisions—(1) the rent of land

which accrued due in the owner's life, and (2) the apportioned

part of the current rent corresponding to the number of days

v.'hich the owner lived since the last day on which rent became

payable. The first of these was decided to be pure personalty

in Echvards v. Hall (6 De G. M. & G. 74), and the second in

TJiomas v. Hoioell (L. E. 18 Eq. 198) (March, 1874). In Brook

V. Bacllcy (L. E. 4 Eq. 106) (June, 1867, Eomilly, M.E.) an

Mining instalment of mining rent, in the nature of purchase-money for

minerals, which had become due before a testator died, was held

to be pure personalty.

In TJiomas v. Hov:dl there were also some rents, which became

due before the testator's death, for leaseholds, on which some

ground rents were owing ; and it was held that the whole of the

rents receivable were pure personalty, and that the ground rents

were not specially payable out of the rents receivable, but were

merely general debts.

rent.
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The eighth item consists of emblements. These exist in two Embie-

cases—(1) on land of which the deceased was tenant in fee, and ™^"*^'

(2) on land of wliich he was tenant for life. In the former case

the proceeds of growing crops of wheat, oats, and rye, which are

properly emblements, have been held to be impure personalty,

as well as growing crops of grass and clover, which, not being

annuals, are not emblements ; and growing crops of trefoil were

held impure also [Symonds v. The Marine Society (2 Giff. 325)

(July, 1860, V,-C. Stuart)). This case affords strong ground for

arguing that emblements on land, of which the deceased was

tenant for life, are impure also ; while an argument against this

conclusion may be founded on the decision that fixtures remove-

able by a tenant are pure, and also on the general principle that

such emblements are not an interest in land.

The ninth item, consisting of tame animals and wild animals Animals.

in captivity, is no doubt pure personalty. Such animals come

under the denomination of goods and chattels ; indeed, it is diffi-

cult to suppose that the word " chattels " was originally any-

thing else than the word " cattle," wliich is the principal species

of moveable property among all people in an elementary state

of civilization.

The tenth item in our list has two branches—(a) the bene-

ficial or equitable right to land impressed with a trust for

conversion into money ; and {b) real estate forming part of the

assets of a partnership.

On the first branch, it is clear that if land has been left or Land im-

settled on trust for sale or with a power of sale, and in the
Iv'jth ^

events which have happened some one person has become t>""st for

entitled to the whole of the proceeds, so that such person could

elect to take the land in its existing state, he cannot dispose of

tliis property for charitable purposes by will. It is impure

personalty {Cawood v. Thompson (17 Jur. 798) (May, 1853,

V.-C. Stuart) ; Lucas v. Jones (L. K. 4 Eq. 73) (V.-(l Wood, April,

1867)). It is also clear that if land is settled upon trust for

sale at a future time, and tlie proceeds are to be divided amongst

several persons, and one of su(;li ])ei'S(»ns dies ])efore the period

2 A
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of the sale has arrived, his interest is impure personalty (Aspinall

V. Bmirne (29 Beav. 4G2) (April, 1861, Romilly, M.E.) ; Brook v.

Badleij (L. R. 3 Ch. 672) (Lord Cairns, June 5, 1868)). The

only case left is that in which the proceeds of sale are to be

divided between several, and the time for the division has

arrived, but the trustees have delayed the sale. Here it was

formerly thought that the cestui que trust should not be deprived

of the right of leaving his money in charity by the default of

his trustee, and this is treated as being the law in the first of

the two above-mentioned cases (Lucas v. Jones, ubi supra).

In Brook v. Badlcij, however. Lord Cairns laid down the law

broadly against this view, and purported to overrule the cases

which were thought to support it {Marsh v. Attorney-General

(2 J. & H. 61 ; 9 W. R. 179) ; Shadholt v. Thornton (17 Sim. 49)),

and his view is further supported by the earlier cases of A.-G. v.

Earley (5 Madd. 321) and Curtis v. Button (14 Ves. 537).

It was not necessary, however, for Lord Cairns to go to this

length in order to decide Brook v. Badley, but when we have

to consider the second branch of our present item, we shall see

that Lord Cairns' view is supported by other authorities. We
pass to the second branch of our present item accordingly.

Land form- This branch is " real estate forming part of the assets of a

ing part of partnership." Our readers will probably be surprised to hear
(iss6ts or

^ » t »

partner- that it remained undecided until July, 1880, whether land

^ '^ included amongst the assets of an ordinary partnership is pure

or impure personalty. There appears, however, to have been an

unreported case of Day v. Croft, which is referred to in the argu-

ment in Sparling v. Parker (9 Beav. 455) before Lord Langdale

(April 17, 1846), and is mentioned with approval by Lord Truro

in his judgment in Myers v. Perigal (2 De G. M. & G. 607)

(Nov. 15, 1851), in which, in Lord Truro's words, "certain brewers

possessed considerable property in the shape of houses, and one

of the partners in the brewery left his share in the partnership

to charitable uses ; and the devise was held to be within the

Mortmain Act."

And there was also a case of Raymond v. Lakeman (16 W. E. 67)
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(Nov. 1867, Romilly, M.E.), in which a contrary decision was

given. It would not have been safe, however, to rely on either

of these cases as an authority ; for the one is unreported, and

the other only shortly reported in the Weekly Reporter, and the

distinction is very fine between real estate which is a partnership

asset, and real estate of which the partners are co-owners, and

on which they may even carry on their business without its

being included amongst the partnership assets by the contract

of partnership existing between them. The last-mentioned real

estate remains real estate for all intents and purposes ; it is not

liable to be sold with the assets and goodwill on dissolution of the

partnership ; it devolves on the heir or devisee on the death of

a partner, and no probate duty is payable in respect of it. Such

real estate therefore cannot be left by wiU for any charitable

purpose. For an example of the distinction here pointed out we

cannot do better than refer our readers to the judgment of

V.-C. James, in the case of Forbes v. Steven (L. E. 10 Eq. 178)

(April 26, 1870). The judgment in that case was given in

writing, and is set out in full in 18 W. E. 686.

We now return to the main question with which we are

dealing. We have mentioned that there was no clear decision

until July, 1880, as to whether real estate included amongst the

assets of an ordinary partnership was pure or impure personalty.

There were, however, many decisions to the effect that real shares in

estate included amongst the assets of those special kinds of
JJ^J^^gJ'

partnerships called unincorporated companies, are pure per- companies,

sonalty. The distinctive marks of such special partnerships are

the following. The power of management and the right to

exclusive possession of the partnership property is vested in a

restricted number of selected individuals upon trust to carry on

the business and divide the profits from time to time amongst

the partners, and the shares of the partners are transferable.

On a dissolution the whole of the assets would be sold, and the

proceeds divided amongst the shareholders.

The cases on this subject are tlie following :

—

1. Sparliwj v. Farker (9 Beav. 450) (April 17. 1846, Lord

2 A 2
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Langdale). Shares in the Lancaster Gas Light Company, a part-

nership constituted by deed dated Jan. 20, 1826, the shares to

be personal estate, the deed containing a power to dissolve the

partnership, sell tlic property, and divide the surplus :

—

Held,

pure personalty.

Shares in the Harrington Dock Company, a partnership con-

stituted by a similar deed, dated July 12, 1836 :

—

Held, pure

also.

2. Myers v. Perigal (16 Sim. 533) (V.-C. Shadwell, Feb. 21,

1849). Shares in an unincorporated banking company established

by deed of settlement under 7 Geo. 4, c. 46, which deed declared

that the shares should be personal estate :

—

Held, to be impure,

but an appeal was carried from this judgment, and heard by Lord

Truro, who referred the question to the Common Law Courts

{Myers v. Perigal (2 De G. M. & G. 599) (Feb. 13, 14, Nov. 15,

1851, Lord Truro).

The case was then argued before the Common Law Judges

{Myers v. Perigal (11 C. B. 90)), and they certified the bequest

to be legal. Finally the case came back with this certificate,

and the point was re-argued before Lord St. Leonards {Myers v.

Perigal (2 De G. M. & G. 615) (Dec. 1, 1852), when the shares

were held to be pure personalty.

3. AshtoTi v. Lord Langdale (20 L. J. K S. Ch. 234) (May 2,

1851, V.-C. Knight Bruce). Shares in the Manchester and

Liverpool District Banking Company, constituted by deed of

settlement, declaring the shares therein to be personal estate,

but authorising the money of the Banking Company to be

invested on mortgages :

—

Held, pure personalty.

4. Haytcr v. Tucker (4 K. & J. 243) (Jan. 26, 1858, V.-C. Wood).

Shares in several cost-book mining companies, in each of which

there was a lease of a mine vested in a purser, rendering a

royalty and terminable in the event of the mine not being

diligently worked ; the shareholders being only entitled to their

share of the profits -.—Held, pure personalty.

5. Morris v. Glynn (27 Beav. 218) (July 7, 1859, Sir J. Eomilly,

M.E.). Shares in the liliymney Iron Company, a partnership
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formed by deed dated ISTov. 14, 1837, whereby these partners

agreed to form a joint stock company for the carrying on a coal

and iron trade, the business to be conducted by a board, with

power to hold land and work it, but the shares to be personal

estate. An Act of Parliament (4 & 5 Vict. c. 90) subsequently

empowered the company to sue and be sued in the name of the

secretary or any director, but did not incorporate it, and gave

the governing body power to sell any of the property of the

company with the consent of three-fourths of the proprietors

present at any meeting. These shares were held to be impure

because the main object of the company was dealing with land.

But this case has been disapproved of in the subsequent case

of Untwhistlc v. Davis, and cannot be regarded as sound law.

6. EnhoUstle v. Davis (L. R. 4 Eq. 272) (June 29, 1867, V.-C.

Wood). Shares in the National Freehold Land Company es-

tablished under the Act 6 & 7 Will. 4, c. 32, to raise money
and lend to the members to enable them to build houses :

—

Held, pure personalty.

In the same case shares in a company described as the

British Land Company, Limited, stated to be established by

deed dated March 14, 1856, for the object of purchasing and

improving land, which deed declared the shares to be personal

estate, were held to be pure personalty ; but this company was

apparently incorporated.

Now it was evidently possible to distinguish the above-men- Land in-

tioned cases from shares in an ordinary partnersliii), and this
'-"'"^^'^ '"

•^ -^ * assets ot a

was done in Ashworth v, Munn (15 Ch. D. 363) (June, 1878, partner-

V.-C. Malins; affirmed on appeal, July, 1880). Lord Justice James " '^*"

there explained some expressions used in Ids judgment in Attree

v. Hawe (9 Ch. I). 337), and notwithstanding those expressions

and his opinion expressed in Forhcs v. Steven (L. R. 10 Eq. 178

;

18 W. R, G8G), lie and the other judges held that real estate

included amongst the assets of a private partnership could not

be left in charity. Lord Justice James pointed out that the

executor of a shareholder in an unincorporated company can only

sell his share or shares and apply the proceeds as part of the
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testator's estate ; while the executor of a member of a private

partnership cannot do this, but his right is to take an account

of the partnership affairs and have the assets of the partnership

applied in payment of the sum due to him on taking the account,

so that any land included in the assets is subject to a trust for

sale and payment of the sum due. The Lords Justices expressly

approved of Brook v. Badley (L. E. 3 Ch. 672), and based their

decision upon it. That case may therefore be regarded as law

to the full extent of the principle laid dow^n in it. It would

seem to follow from the judgments of the appeal judges in Ash-

worth v. Munn, and a consideration of the cases of Brook v,

Badley and Coi-nford v. Elliott (27 Ch, D. 318, and on appeal 29

Ch.'D. 947), that the share of a partner was a charge upon the

assets, and that the whole would be impure, where the assets

included any land. But the decision of V.-C. Malins, which

was affirmed, does not appear to have gone to this length. He
expressed himself that any property derived from the sale of

freeholds was impure personalty, and we have seen that the

same judge directed an apportionment in the case of In re Hill's

Trusts (16 Ch. D. 173). This point appears to deserve further

attention. If an apportionment had to be made, it would seem

to be right to pay first the unsecured debts of the partnership

out of the profits of the partnership, and call on the partners to

make good any deficiency of the profits for that purpose, or

divide any further profits amongst them, and then apply the

assets of the partnership in making good the capital of the

partners, giving rateable shares of the realty and pure and

impure personalty to each rateably.

We can pass on now to item Ko. 11 in our list of classes of

personal estate, and consider the shares of all companies except

the New River Company and its cognates.

Shares in We havc already disposed of shares in what are called unin-

rated^com- corporatcd Companies, and we have only now to deal with
panies. incorporated companies. In the first cases which arose on this

head it was considered a material point that the special Act or

charter incorporating the company contained a clause stating
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that the shares should be personal estate ; and they were then

held to be pure personalty. Other cases then occurred in which

no such clause was found, but the effect of the incorporating

document was to make the shares personal estate, and these

were also held to be pure personalty. And so when the com-

pany is formed by being registered under a general Act, which

makes the shares personal estate, they are pure personalty.

"We may therefore say that the shares of ordinary companies

are pure personalty in all cases.

The cases on the subject are the following :

—

1. Tomlinson v. Tomlinson (9 Beav. 459) (July 22, 1823, Sir

John Leach, M.E.). Shares in the Wisbeach Canal Company,

the Shrewsbury Canal Company, and the Birmingham and

Worcester Canal Company, all incorporated by Special Acts,

declaring the shares to be personal estate :—All held impure. But

no cases were cited in argument in this case, no reasons are

given for the decision ; and the case is inconsistent with all the

other cases on the subject, and is clearly bad law.

2. A.-G. V. Giles (5 L. J. N. S. Ch. 44) (Dec. 5, 1835, Lord

Langdale). Stock of East India Company :

—

Held, pure.

3. TJwmpson v. Thom2)son (1 Coll. 381) (Aug. 6, 1844, V.-C.

Knight Bruce). Shares in the London Gas Light and Coke Com-

pany, incorporated :

—

Held, pure.

4. Sparling v. Parker (9 Beav. 450) (April 17, 1846, Lord

Langdale). The shares in the Liverpool Gas Light Company, in-

corporated :

—

Held, to be pure, as well as the shares in the unin-

corporated companies above mentioned.

5. Hilton V. Giraud (1 De G. & Sm. 183) (March 26, 1847,

V.-C. Knight Bruce). Shares or stock in the London Dock

Company and the East and West India Dock Company :

—

Held,

to be pure personalty.

6. Walker v. Milne (11 Beav. 507) (March 13, 1849). The

shares in several incorporated companies :

—

Held, pure.

7. Ashtoii V. Lord Lanydale (20 L. J. N. S. Ch. 234) (May 2,

1851, V.-C. Knight Bruce). In tliis case, besides shares in

incorporated companies, some property of the kind known as
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railway scrip was held to be pure personalty. Eailway scrip is

a document entitling the holder to an allotment of shares in a

railway company in course of formation.

8. Eobinson v. Governours of the London Hospital (10 Hare, 19)

(Feb. 24, 1852, V.-C. Turner). Bank stock, and London Assur-

ance Stock, left undecided pending some appeal to the House of

Lords. But the appeals do not appear to have been prosecuted.

9. In re Langhmiis Trusts (10 Hare, 446) (April 23, 1853,

"V.-C. Turner). Shares and fractions of shares in the Oxford Canal

Navigation Company, incorporated :

—

Held, pure personalty.

10. Ware v. Cumherlege (20 Beav. 503) (July 17, 1855, Sir J.

Eomilly, M.E.). The shares of six incorporated companies

admitted to be pure, but the shares in the Grand Junction

Waterworks Company, incorporated by special Act, not expressly

providing that the shares should be personal estate :

—

Held, im-

pure. But this case is inconsistent with the next case of JSdvjards

V. Hall, and cannot be regarded as sound law.

11. Edwards\. Hall (11 Hare, 1 ; on appeal, 6 De G. M. & G.

74) (May 7, 1853, V.-C. AVood; Dec. 3, 1855, Lord Cranworth).

This case included the shares in several incorporated companies,

the shares of which were declared to be personal estate ; and

shares in the Grand Junction "Waterworks Company, w^hich

were made personal estate by implication in the incorporating

Act ; and preferential stock of the Grand Junction Canal Com-
pany, such stock being created under the General Canal Act,

10 & 11 Vict. c. 94, and the Companies Clauses Consolidation

Act, 1845. All were held to be pure personalty.

12. Linley v. Taylor (1 Giff. 67) (June 7, 1859, V.-C. Stuart;

on appeal (8 W. E. 735), May, 1860, Lord Campbell). Shares

in the Hull and Selby Eailway Company, whose railway was

leased for 1000 years from May 12, 1855, to the North-Eastern

Eailway Company, at a fixed rent of £70,000 a year, with an

option of purchase :

—

Held, pure.

Debentures The sharcs in companies being pure personalty, it would

logically follow that any security given by a company operating

only as a charge on the shareholders' interests should be pure

of com-
panies
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also. Of course if a company owned real estate, and raised

money on mortgage of that real estate, so that the mortgagee

might foreclose and oust the company, such a mortgage would

resemble in all respects a mortgage given by an individual, and

be impure. But where a company raises money on what are

ordinarily called debentures, which operate only as a charge

upon the profits of the company as a going concern, such

debentures are little more than preference shares with a right

to the repayment of the capital of them, and do not entitle the

holder to interfere with the management of the company's busi-

ness in any way. Such a debenture holder can only obtain a

receiver of the company's income, and have the same applied,

first, in payment of the company's proper expenditure, and,

secondly, in satisfaction of the debenture debt. This logical

result has now been arrived at, but some difficulty was occa-

sioned and still exists owing to the similarity between the

position of a debenture holder of a company owning real estate. Bonds se-

and the owner of a bond secured on rates payable in respect of ^^^'^'^ ^^

real estate, which are issued by public commissioners under

statutory authority. The difficulty will be best explained by

stating the cases which have been decided, in chronological

order.

1. Knapp V. Williams (4 Ves. 430, n.) (March 14, 1798, Lord

Loughborough). A mortgage of the tolls of the Brentford

Turnpike road, not including the toll-houses or gates, given

under the statutes 3 Geo. 1 ; 10 Geo. 1, c. 6 ; and 11 Geo. 2,

c. 6 ; under which the mortgagee's remedy would be to obtain

the appointment of a receiver of the tolls :

—

Held, impure.

2. Jfowse V. Chapman (4 Ves. 542) (April 22, 1799, Lord

Loughborough). Bonds of the commissioners for the improve-

ment of the city of Bath, and bonds of the commissioners of a

turnpike—the nature not being precisely stated in either case :

—

Held, impure.

Some bonds of the corporation of Bath are also mentioned in

tliis case, and it does not clearly appear what was decided about

them, but apparently they were treated as impure.
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No grounds are given for the decision in this case, and no

arguments upon the point appear.

3. Finch v. Squire (10 Ves. 41) (July 16, 1804, Sir W. Grant).

Money lent upon the security of the poor rates and county

rates, for building a gaol, under Acts of Parliament giving

authority to borrow money and assign the rates to secure it.

The rates being levied under the 43 Eliz. c. 2 :

—

Held, impure.

But we shall see below that this case has been overruled.

4. Walker v. Milne (11 Beav. 507) (March 13, 1849, Lord

Langdale). Bonds of the Birmingham and Liverpool Junction

Canal Company, assigning the rates, tolls, and duties, whereby

the bondholder would have been entitled to obtain the appoint-

ment of a receiver :

—

ffeld, pure.

5. Ashton V. Lord Langdale (20 L. J. N. S. Ch. 234) (May 2,

1851, V.-C. Knight Bruce). Railway bonds, called debentures,

containing covenants to pay principal and interest, but not

assigning or charging any specific property :

—

Held, pure.

Railway debentures, in the form of assignments of the under-

taking and all rates, tolls, and sums of money arising by virtue

of the company's Act of Parliament, and all the estate of the

company, to hold the same until the sum secured should be

repaid with interest :

—

Held, impure. But this latter decision

is expressly overruled by the case of Attrce v. Hawe, which is

mentioned below.

6. In re Lanf/ham's Trusts (10 Hare, 440) (April 23, 1853,

V.-C. Turner).

A sum of £1000 secured by an assignment of the tolls of the

Oxford Canal Navigation Company, which was incorporated by

Act of Parliament, with power to borrow money and assign the

navigation, undertaking, premises, toUs, rates, and duties, until

the sum borrowed should be repaid ; all sums so borrowed to

rank jmi'i imssu :
—Held, impure, because the bondholder might

have a receiver appointed.

7. TJwrnton v. Kempson (Kay, 592) (April 24, 1854, V.-C.

Wood).

Sums secured by mortgages of the rates of Birmingham
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granted by commissioners under Parliamentary authority, the

assignment in each bond being of such proportion of the rates

as the sum thereby secured bore to the whole amount borrowed

:

—Held, impure.

This case appears to be overruled by Jcrvis v. Lawrence, infra.

8. Bunting v. Marriott (19 Beav. 163) (Nov. 14, 1854, Sir

J. Eomilly).

Bonds from the trustees of Tothill Fields improvements to

secure money borrowed by them on the credit of the rates

under the provisions of the 6 Geo. 4, c. cxxxiv. :

—

Held, pure.

The point was not argued, and no cases were cited upon it ; but

this appears to be good law now.

9. Ion V. Ashton (28 Beav. 379) (June 8, 1860, Sir J.

Eomilly).

A sum of £1400 secured by mortgage of harbour tolls under

an Act of Parliament appointing commissioners and authorizing

them to improve the haven of Hedon, and take tolls and assign

the tolls, rates, and duties, arising by virtue of the Act as a

security for the sums borrowed :

—

Held, impure.

This case is probably overruled by Martin v. Lacon, infra.

10. Alexander v. Brame (No. 2) (30 Beav. 153) (May 27,

1861, Sir J. Eomilly).

Debentures of the Ipswich dock commissioners, who had

power by Act of Parliament to purchase land, make a dock, and

levy certain rates, dues, and duties on vessels entering the

harbour or the dock ; and to borrow money on security of the

rates and duties. By the bond the commissioners assigned such

proportion of the duties leviable under the Act, as the sum
secured bore to the whole amount borrowed :

—

Held, impure.

Tliis case also can hardly be distinguished from Martin v.

Lacon, infra, and is probably overruled.

11. Clnff V. Clvff{2 Ch. D. 222) (Feb. 21, 1876, V.-C. Hall).

Metropolitan Consolidated Annuities :

—

Held, impure. The

report does not state the nature of this property, or give any

reasons for the decision, or cite any cases ; but the annuities are

secured in the rates of the metropolis.
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This case is probably overruled by Jervis v. Lawrence, infra.

12. Holdsworth v. Davenport (3 Ch. D. 185) (June 27, 1876,

V.-C. Maliiis).

A debenture of the Sheffield Waterworks Company in form

C. of tlie Companies Clauses Act, 1845, assigning the under-

taking, the rents and the rates :

—

Held, pure.

13. CJiandlcr v. Hotvell (4 Ch. D. 651) (Nov. 11, 1876, V.-C.

Hall).

Mortgages of the Aberystwith Improvement Commissioners,

which assigned such proportion of the works, rents, and rates,

as the sum named in the mortgage bore to the whole sum bor-

rowed. The works included the streets, drains, gasworks, and

waterworks, and the rents included gas-rents and water- rents,

and there were also rates :

—

Held, impure.

The reporter of the case of Attree v. Hawe, which is men-

tioned below, states in his head-note that this case is thereby

overruled, but that was not pressed in argument, nor is it so

mentioned in the judgment. The authority of this case must,

however, be regarded as doubtful.

14. In re Mitchell's Estate, Mitchell v. Moberlcy (6 Ch. D. 655)

(July 20, 1877, V.-C. Bacon).

A debenture of the Bridport Eailway Company in the form

in Schedule C. to the Companies Clauses Act, 1845 (8 Vict.

c. 16) assigning the undertaking and the tolls :

—

Held, pure.

15. Attree v. Hawe (9 Ch. D. 337) (July 3, 1878, Jessel, M.E.,

James, Baggallay, and Bramwell, L.JJ.).

Debenture stock of the Midland and of the Great Northern

Railway Companies, created under the Companies Clauses Act,

1863 (26 & 27 Vict. c. 118) -.—Held, pure.

The last-mentioned case contains a very elaborate judgment

worthy of attentive perusal, and must be considered as settling

the law on this point. It expressly overrules Ashton v. Lord

Langdale (No. 5 above), but it does not purport to overrule

Chandler v. Howell (No. 13), though the reporter makes a state-

ment to that effect in the head-note, and there is ground for

contending that it has that effect. It also lays down the
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principle that a security is not impure personalty, unless the

creditor by exercising his remedies could actually get possession

of some real estate and keep it till his claim was satisfied.

16. In re Harris, Jacson v. Governors of Queen Anne's Bounty

(15 Ch. D. 561) (July, 1880, Jessel, M.R). Testator gave the

residue of his estate to the defendants. The residue included

several bonds by justices securing sums of money on police rates

under the 2 & 3 Vict. c. 93 and 3 & 4 Vict. c. 88.

Jessel, M.E., pointed out that since the Act 7 & 8 Vict. c. 33

the police rates were no longer levied by the justices but by the

guardians, and that the justices could only issue a warrant to

the overseers, who were personally liable, and had power to

reimburse themselves by a rate. The justices, therefore, could

only charge the sum which would come to their hands as money,

and their bonds were pure personalty. The learned judge also

quoted Thornton v. Kcmpson (Kay, 592) with approval, but

stated that he considered Finch v. Squire (10 Ves. 41) to be over-

ruled by Attree v. Hawc (9 Ch. D. 337).

17. Jervis v. Lawrence (22 Ch. D. 202) (Nov. 1882, V.-C.

Bacon). The question here was whether certain Norland estate

bonds were pure or impure personal estate. They were issued

under a local Act (6 Vict. c. xxxiii.), which appointed commis-

sioners with power to levy rates. The powers of the commis-

sioners were transferred to the vestry of the parish by the Metro-

politan Management Act, 1855. Each bond assigned a portion

of the rates as a security, so that the bondholder was able to

touch the rates themselves by means of a receiver.

Bacon, V.-C, observed that rates were merely recoverable by

action or by distress, and were not an interest in land. He

thought that the earlier decisions holding rates to be an interest

in land were unauthorized extensions of tlie Georgian Mortmain

Act, and had been overruled; and lie held the bonds to be pure

personalty.

18. In re Christmas, Martin v. Lacon (30 Ch. T). 544) (Aug.

1885, Chitty, J. ; reversed on appeal (33 Ch. 1). 332), July,

1886, C.A.). Tlic (lucsLion here was whether a Iximl of €4»»<)
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Result of

the autho-

rities.

Debts.

issued by the Great Yarmouth Port and Haven Commissioners

was pure or impure personalty. It was issued under the Act

5 & 6 Will. 4, c. xlix., and expressed to assign as security an

aliquot portion of the dues to arise under the Act.

Chitty, J., thought that he was bound by Knapp v. Williams,

and decided accordingly that the bond was impure. The Court

of Appeal took a different view, and held that the tolls before

them were paid in respect of vessels and goods, and were not an

interest in land. They therefore held the bond to be pure.

They also criticised the cases of Knapp v. Williams and Ion v.

Ashton, but did not treat them as clearly overruled
; but the

latter case appears to be indistinguishable.

19. Re Hatton, Rohson v. Parrington (32 Solicitor's Journal,

241) (Feb. 1888, North, J.). There were two sets of borough

bonds in this case. One borough o\vned certain rent-charges

;

the other had no real estate, except such as was required for its

general undertaking, and certain surplus lands of its water-

works.

North, J., held the bonds of the first to be impure, and of the

second pure. He considered on the first point that there was a

long line of authority too strong for him to resist.

In this state of the authorities it is clear that every security

of this nature requires minute investigation, in order to see

whether the bondholder, by exercising his remedies, can entitle

himself to any land, or any permanent charge issuing out of

land.

It may be mentioned that in Toppin v. Lomas (16 C. B. 145)

(May, 1855) bonds of the Westminster Improvement Commis-

sioners, issued under certain local Acts, were held to confer an

interest in land within the meaning of the Statute of Frauds

;

but it does not follow that they are also within the Georgian

Mortmain Act.

We now pass on to item No. 12 in our list of persctnal estate

{ante, page 341), namely, " debts in general, including the

securities of foreign governments."

East India stock in 1835 was held to be pure personalty
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(A.-G. V. Giles (5 L. J. N. S. Ch. 44)), and the securities of foreign

governments are always pure personalty, and so are other

debts except when secured by some mortgage charge or lien

upon land, as we have seen above (supra, Items 4 and 11), or

by a judgment affecting land (infra, Collinson v. Pater (2 E. &
M. 344)).

A sum paid by solicitors by way of damages for negligence in

negotiating a mortgage of leaseholds, has been held to be pure

personalty (Bucldand v. Bennett (Law Journal Notes, 1887, p. 7)

(Jan. 17, 1887, Chitty, J.)).

A bond debt due from a person living when the testatrix dies,

and payable to trustees to be invested in pure personalty on

trust for the debtor for life, and then as the testatrix appoints,

has also been held to be pure personalty (In re Robson, Emley v.

Davidson (19 Ch. D. 156) (Nov. 1881, C.A.)). (See this case

noticed in the chapter on Evasions of the Georgian Mort-

main Act.) In giving judgment in this case, Lindley, J.,

commented on Brook v. Badlcy (L. E. 4 Ch. 672), and said,

" If this debt had been a debt payable out of the assets of a

person deceased before it was dedicated to charity, that case

might apply."

In Collinson v. Pater (2 E. & M. 344) (Feb. 1831, Leach

M.E.) a testator had entered up judgment against M. for £2315,

and M. had died, and a creditor's suit had been instituted to

administer his estate, and the Master had reported the judgment

as an incumbrance affecting M.'s real estate. The judgment

debt was held impure.

Sums secured by policies of insurance are debts due from the Policies of

societies which grant the policies, and the same are pure per-

sonalty ; and this result is not affected by the fact that the

policy contracts for payment out of the funds of the society, and

the funds comprise real estate, or l)y the fact that by the terms

of the policy the assured becomes a member of the society

(March v. A.-G. (5 Beav. 433) (July, 1842, Lord Langdale,M.E.)).

The 13th item in our list of personalty is clearly pure per- Furniture.

sonal estate, namely, " Furniture and moveable articles in
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Ornaments-

Fixtures.

Rights of

common.

Franchise.

Otherkinds
of pro-

perty.

Estates^r
autre vie.

general, except such as are comprised in the other cohimn ;'*

while the other column comprises " Heirlooms, the title-deeds

of land, the box containing them, its key, and the keys of doors

and gates on real estate."

The 14th item is also pure personal estate, namely, " Orna-

ments (c.f/. carpets or glasses) temporarily attached to houses

(e.g. by nails only), but not forming part of the architectural

design of the house or its essential adjuncts, as an unfurnished

house." Also the tenant's fixtures on land held for years, for life,

pur autre vie, or in right of a benefice, which are removeable by

the tenant or his executors. All such are the personal estate of

the person having the right of removal, and are pure personal

estate (Johnston v. Swan (3 Mad. 457) (Dec. 15, 1818, V.-C.

Leach)).

The 15th item, namely, easements, rights of common, and

franchises, held for a term of years, appears to be impure. Ease-

ments can only exist as appurtenant to land. Franchises and

rights of common may be either appurtenant or in gross. When
they are appurtenant to leasehold land, they are clearly impure,

and a lease of a franchise in gross has been held to be impure

also. Thus in

Negus V. Coulter (Amb. 367) (Feb. 1759, Sir T. Clarke, M.E.)

a testator was possessed of a lease from the Crown for a term of

years, of the right and power of laying chains in the Kiver

Thames between Bucby's Hole and London Bridge, for mooring

ships, and of all profits to arise therefrom.

This was held to be a lease of a franchise, and therefore

impure personalty.

The 16th and 17th items in our list appear to be pure per-

sonalty, namely, rights of action other than for the recovery of

real estate ; money, stock in the funds, patents, copyrights,

trade-marks, trade names, limited interests in personal estate,

and ships, and shares in ships.

The last item in the right-hand column, consisting of certain

estates 2>u'r autre vie in land, is real estate for the purpose wliich

we are considering, and cannot be left in charity (Asfinall v.
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Bourne (29 Beav. 462) (April, 1861, Eomilly, M.E.)). We have

seen, however, that when a sum of money invested on mortgage

of land was vested in trustees on trust for A. for life, and B. lent

A. £100 on security of A.'s life estate and a policy of insurance

on liis life, this £100 was held to be pure personalty {Gornford

v. Elliott ((Tl Ch. D. 318) (June, 1884, Pearson, J.)).

2 V.
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CHAPTER XXVII.

On General Exceptions from the Georgian Mortmain Act.

Some general and some special exceptions have been made from

the operation of the Georgian Mortmain Act, and are repro-

duced explicitly or by reference in the Mortmain and Charitable

Uses Act, 1888.

It will be convenient to consider the general exceptions first.

So far as regards testamentary dispositions, these exceptions are

established by the following Acts of Parliament :

—

42 Geo. 3, c. 116, s. 50 (26 June, 1802) (Land Tax)

;

43 Geo. 3, c. 108 (27 July, 1803) (Church Building)

;

6 & 7 Vict. c. 37 (New Ecclesiastical Districts)
;

34 Vict. c. 13 (Public Parks, Schools, and Museums).

We will consider each of these in order :

—

Land Tax Act, 1802.

The statute 42 Geo. 3, c. 116 (26 June, 1802), enacts by

sect. 50, as follows :

—

Gift to
" ^^^ ^^ ^^ further enacted, that it shall be lawful for any

redeem person or pcrsons, by will or otherwise, or any bodies politic or
land tax on . . ^ . p c
land of corporate, or companies, to give any sum or sums ot money tor

charity. ^]^q purpose of applying the same in the redemption of the Land

Tax charged on any manors, messuages, lands, tenements, or

hereditaments, settled to any charitable uses, which sum or sums

may and shall be so appKed accordingly ; any statute of mort-

main or other statute or law to the contrary notwithstanding."

And by sect. 162, as follows :

—

" That every gift or disposition of any land tax, which shall

have been redeemed under the provisions of the said recited
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Acts, or which shall be redeemed or purchased under the pro- Devise of

visions of this Act, made by the person or persons entitled Redeemed

thereto, by deed, will or otherwise, for the augmentation of any augment a

living or livings whatever, shall be valid and effectual ; and
^'^'°^'

such land tax shall be held and enjoyed by or for the benefit of

the incumbent or incumbents for the time being of the living

or li\dngs which shall be so augmented thereby, according to

the tenor of such deed, will, or instrument of gift ; any statutes

of mortmain or other statute or law to the contrary notwith-

standing."

Church Building Act, 1803.

The statute 43 Geo. 3, c. 108 (27 July, 1803), after men-

tioning the then united Church of England and Ireland, con-

tains an enacting clause, as follows :

—

" That all and every person and persons having in his or their

own right any estate or interest in possession, reversion, or

contingency of or in any lands, or tenements, or (of) any property

of or in any goods or chattels shall have full power, licence and

authority at his and their will and pleasure, by deed inrolled in

such manner and within such time as is directed in England by

the statute made in the 27th year of the reign of King Henry

the Eighth, and in Ireland by the statute made in the 10th year

of the reign of King Charles the First for inrolment of bargains

and sales, or by his, her, or their last will or testament in writing

duly executed according to law, such deed or such will or testa-

ment being duly executed three calendar months at least before Powor to

the death of such grantor or testator, including the days of the ^'^'^ ^""'^

"
_ .

acres or

execution and death, to give and grant to and vest in any person £500 for

or persons or body politic or corporate, and their lieirs and ^ ""^
'

'^'

successors respectively, all such his, her or their estate, interest,

or property in such land or tenements, not exceeding five acres,

or goods or chattels, or any part or parts thereof, not exceeding
.

in value £500 for or towards the erecting, rebuilding, repairing,

purchasing, or providing any church or chapel where the liturgy

and rites of tlie said united church are or shall be used or

2 B 2
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observed, or any mansion house for the residence of any minister

of the said united church officiating or to officiate in any such

church or chapel, or (of) any outbuildings, offices, churchyard, or

glebe, for the same respectively." The same section contains

T)rovisions for the application of the property according to the

donor's directions, the consent of the ordinary being first

obtained, and for its application in default of directions from the

donor, with a proviso that the Act shall not enable persons

within age, or of non-sane memory, nor women covert without

their husbands, to make any such gift.

The second section of the Act provides that no more than one

such gift or devise shall be made by any one person, and that if

any such gift or devise shall exceed five acres or £500, every

such gift or devise shall be valid to that extent, with power for

the Lord Chancellor on petition to allot such reduced gift or

devise. We conceive that this jurisdiction is included in the

jurisdiction of the Court of Chancery, which is transferred to

the High Court of Justice, and assigned to the Chancery Divi-

sion. The Master of the EoUs always had jurisdiction to hear

petitions (Harrison's Chancery, ii., 43 ; 3 Geo. 2, c. 30), and

such jurisdiction was conferred on the Vice-Chancellors by the

Acts creating those offices (53 Geo. 3, c. 24). The last-mentioned

Act appears to distinguish the statutory jurisdiction of the Lord

Chancellor from the jurisdiction of the Court of Chancery ; but

sect. 34 of the Judicature Act, 1873, appears to shew that it is

included in the jurisdiction of the Court of Chancery mentioned

in sect. 16 of that Act.

Section 3 of 43 Geo. 3, c. 108, provides that no glebe containing

upwards of fifty acres shall be augmented with more than one

acre, with like power for the Lord Chancellor to reduce any excess.

Points The following points have been established by decisions given
decided imder tliis Act :—
under the

Act. In case of a legacy of more than £500, the amount allowed

will be £500, with interest at 4 per cent, from a year after the

death of the testator {Girdlcstonev. Creed (8 Hare, 208 ; 10 Hare,

480, 488), 1853).
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The proceeds of the sale of land cannot be given under the

statute {IncorjporCited Church Building Society v. Coles (1 K. & J.

145 ; 5 De G. M. & G. 324), 1855).

But impure personalty may be given {Sinnctt v. Herljert

(L. E. 7 Ch. D. 232), 1872 ; Champncy v. Davcy (11 Ch. D. 949),

1879).

The statute only authorizes a gift for a specific purpose at a

specific place, and not a general gift to a society for promoting

church building {Incorjjoratcd Ch. Bg. So. v. Coles, siqira).

A reservation for the benefit of the donor will not invalidate a

gift under the statute {Fisher v. Bricrley (1 De G. F. & Jo. 643)

(I860)).

A gift of land for purposes within the Act and other purposes

in undefined portions would not fail (Semble, ibid).

The repair of a tomb is not within the Act {In re Bigley's

Trusts (36 L. J. Ch. 147 ; 15 W. E. 190), 1866).

But the repair of a churchyard is within it {Vaughan v.

Tliomas (33 Ch. D. 1887), 1886), and so is providing a new clock

for a church {Watson v. Blakcncy (35 W. E. 730), 1887).

The Act authorizes a devise by will to A., with a parol trust

annexed for A. to apply the devised land for the purposes of

the Act {O'Brien v. Tyssen (28 Ch. D. 372), 1884).

A married woman is still unable to make a gift under the Act

without her husband's concurrence {Clements v. Ward (35 Ch. D.

589), 1887).

A gift of land for the incumbents of a church, so long as all

the pews are free, is not within the Act {Bandell v. Dixon (38

Ch. D. 213), 1888).

The following is a chronological list of the casd^ :— Digest of

In the Church Building Society v. Barlow (3 De G. M. & G. 120)

this statute was merely incidentally mentioned.

In Dixon v. Butler (3 Y. & C. 677) (Dec. 1839, Alderson, P..)

there was alegacy of £500 to be applied in paying for tlie building

of a church at A., if the inha})itants of A. Iniilt one witliin seven

years, which they did. The gift was hehl good cither under

the Act 43 Geo. 3, c. 108, or independently of it.

cases.



374 CHARITABLE BEQUESTS.

Girdlestone v. Creed (8 Hare, 208 ; 10 Hare, 480, 488) (Feb.

1853). Testatrix gave the residue of her estate to the fund for

building and endowing a church at S. There was no existing

site for such a church, so that this was admitted to be a trust

involving the purchase of land under the Georgian Mortmain

Act ; but it was held to be good to the extent of £500 under the

Act 43 Geo. 3, c. 108. The Court therefore directed £500, with

interest at 4 per cent, from a year after the death of the testatrix,

to be invested and set apart, and ordered an inquiry whether

there were any means of applying the fund so carried over in or

towards building or endowing a church at S.
^

The Incorporated Church BvAlding Society v. Coles (1 K. & J.

145) (Dec. 1854, V.-C. Wood; on appeal (5 De G. M. & G.

324), May, 1855, L. C. Cranworth). Testator devised two

Proceeds of houscs to trustccs on trust to sell them and invest the proceeds
^'*'^- in Government securities, and pay the dividends to his wife for

life, and at her death transfer the principal " to the treasurer

General for tlie time being of the Incorporated Society for Promoting the
purjios

. i^nlargement, Building, and Eepairing of Churches and Chapels,

to be applied to the uses and purposes of that society."

The plaintiffs claimed that this gift was good under the statute

43 Geo. 3, c. 108, or at least that it was good to the extent of

£500. The Court considered that the plaintiffs established that

their purposes were covered by the statute. But both the Vice-

Chancellor and the Lord Chancellor held (1) that the proceeds

of the sale of land could not be given under the statute, and

(2) that the statute only authorized a gift for a specific purpose,

at a specific place, and not a general gift for the general purposes

of the Act. •

The Vice-Chancellor (1 K. & J. 155) also expressed an opinion

that a gift of land under the Act must be without any reserva-

tion
; but this point was not affirmed by the Lord Chancellor,

and it has since been disapproved of by a judge in the Court of

Appeal {Fisher v. Brierley (1 De G. F. & Jo. 643 ; see p. 664, cited

infra)).

This statute was discussed in Fisher v. Brierley (1 De G. F. & Jo.
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643) (May, 1860, L.JJ. Knight Bruce and Turner.) There a

lady had conveyed two acres of Land to trustees as a site for a

church, parsonage, and school. The deed had been enrolled

under the Georgian Mortmain Act, and the lady lived several

years longer, and left money by will to build and endow the

church and school, and build the parsonage. The Master of the

EoUs had held that the evidence established a secret trust for

the grantor for life, and that the deed was void under the

Georgian Mortmain Act on that account, and was not supported

by the Acts 43 Geo. 3, c. 108, and 4 & 5 Vict. c. 38. The Court

of Appeal reversed the decree on the first point, but L. J. Turner

(p. 664) also expressed an opinion on the second point as

follows :
—

" With respect to his Honour's judgment, and what

appears to have fallen from Sir W. Page Wood upon the same

point, I cannot agree. (See Incor'poratcd Church Building Society

V. Coles (1 K. & J. p. 155) .... Tliis statute is not, as I read

it, a statute merely conferring a Parliamentary power. It is, as

I understand it, a statute having for its object the removal of a

disability in the owners of land to give them to the charitable

purposes specified in the statute, and if the disability be removed

as to all the estate and interest, it seems to me that it must be

removed as to every portion of it, as to an estate in remainder

or reversion no less than as to an estate in possession. It

cannot, I think, possibly be denied that under this Act the

donor could devise the land for the purposes mentioned in the

statute. He could enjoy the land therefore during his life, and

give it by will at his death to the charitable purposes. Could it

be intended that he should be at liberty to do tliis, and yet

should not be at liberty to settle the land on himself for life

and afterwards for the charitable purposes ? Again, there is

nothing wliich I can find in the statute pointing to a reservation Reserva-

in favour of the donor only, and if the construction put upon
*i'i"^y,;j

the Act by the Court below be correct, no owner in fee could

give less than the fee, and no termor could give less tlian his

whole term. Xo disposition less than tlie fee, or tlie whole term

would satisfy the words ' all his estate and interest.' Looking
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to these words and to the plain object and purposes of the

statute, I shouki most respectfully differ from the Master of

the liolls on this point also, if it was necessary to decide it.

A further point was also attempted to be raised in the argu-

ment of this case, with reference to the portions of the land

de^'oted to the church and the school being undefined in the

deed ; but in the view which we have taken of this case it

becomes unnecessary, I think, to come to any decision upon

this point. I may add, however, that the argument did not

by any means satisfy me that there was any difficulty in the

question."

In In re Riglcy's Trusts (36 L. J. Ch. 147) (15 W. E. 190)

(Nov. 1866) V.-C. Kindersley decided that the repair of a tomb

did not come within the Act 43 Geo. 3, c. 108, and this deci-

sion has never been questioned (see Vaughan v. Thomas (33

Ch. D. 193)).

Pratt V. Harveij (L. E. 12 Eq. 544) (July, 1871, V.-C.

Wickens). A testator gave £1000 to aid the building of a

church already commenced at M., and another £1000 towards

building an entirely new church at N., adding that if the last-

mentioned church should not be commenced in his lifetime or

within two years after his death, or if it should not be erected

within half a mile of N., the second legacy should not be pay-

able.

The first legacy was clearly good independently of the Church

Building Act, and the second was held good to the extent of

£500 under that Act.

In Sinnett v. Herhert (L. E. 7 Ch. 232) (1872) there was a

gift of residue towards erecting or endowing a new church

;

Impure and it was held that £500 of impure personalty could be left

personalty. Jq^ either erecting or endowing a new church under the Act

43 Geo. 3, c. 108 (see the case stated in the chapter on

Eemoteness).

In ChamimeyY. Davey {11 Ch. D. 949) (Feb. 1879), which will

be found stated in the chapter on Effect of Failure, a sum of

£2000 was given out of a mixed fund of pure and impure per-
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sonalty for restoring and improving a church, parsonage house,

and school.

An opinion was expressed that the £2000, or so much of it as

should be found to be properly applicable under some inquiries

which were directed, would be considered as payable rateably

out of the pure and impure parts of the fund ; and would be

paid, as to the proportion of the pure, in full ; and as to the

proportion of the impure, up to £500, that amount being autho-

rized by the Act 43 Geo. 3, c. 108.

In O'Brien v. Tyssen (28 Ch. D. 372) (Dec. 1884, V.-C. Bacon)

a testator had built a church upon his own land, and by will

executed several years before his death he left all his property

to his wife. The plaintiff alleged that the testator confided to

his wife a secret trust to have the church consecrated ; and he Secret

contended that this rendered the devise void, and he claimed

the church as heir-at-law of the testator. The testator's com-

munications to his wife about the church appear to have taken

definite shape within the last three months of his life. It was

held that, assuming the secret trust to have existed, it was

rendered valid by the Act 43 Geo. 3, c. 108.

It appears to be difficult to reconcile this decision with prin-

ciple. Notice of appeal was given, but the case was compro-

mised on terms leaving the decision to stand.

In Vaufjhrm v. Thomas (33 Ch. D. 187) (June, 188G) Mr. Jus-

tice North held that the making or repair of a churchyard came

within the Act 43 Geo. 3, c. 108, but he further held such an

object to be a charity on general principles.

In Watson v. Blahcncy (35 W. E. 730) (April, 1887, North, J.)

a gift of £200 for providing a new clock for a church was held

payable out of impure personalty under the Act 43 Geo. 3,

c. 108.

Clements v. Ward (35 Ch. D. 589) (April, 1887, Stirling, J.).

A married woman by will gave several charitable legacies, one Married

l^eing " to tlie vicar and churchwardens for the time being of S.,
woman,

the sum of £300, such sum to be applied by them in the erec-

tion of a new church." She added :
" I direct that the said
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several legacies shall be paid free from legacy duty out of that

part of my personal estate which is legally a]3plicable for that

purpose."

The vicar and churchwardens of S. admitted that this legacy

was void under the Georgian Mortmain Act, but they contended

that the Married Women's Property Act, 1882, had the effect of

repealing the proviso at the end of the Act 43 Geo. 3, c. 108, so

far as it affected married women, and that the legacy was con-

sequently valid under the last-mentioned Act.

Stirling, J., held, however, that this contention failed, and

the legacy was void.

Randell v. Dixon (38 Ch. D. 213) (Feb. 1888, North, J.). A
testatrix devised a close of land containing about three acres to

trustees in fee for the benefit of the district church at H., upon

the same trusts and conditions as those respecting a sum of

£14,000 thereby bequeathed. The trusts and conditions were

Trust to pay the income to the incumbent for the time being so long

all frer^^ ^^ ^^^ ^^^ pews were free ; but if ever any pew rent should be

taken, then on trust for her representatives.

It was held that the three acres had not been devised for a

glebe under the Act 43 Geo. 3, c. 108, and the devise was there-

fore void.

New Ecclesiastical Districts Act, 1843.

The Act 6 & 7 Vict. c. 37 (28th July, 1843) enables the

Ecclesiastical Commissioners to form new ecclesiastical districts,

to be converted into new parishes on the consecration of a

church, and proAddes for the appointment of ministers for them,

to be converted into perpetual curates on the like event ; and

then enacts, in effect, in sect. 22, that every person shall have

power by will to give to the Ecclesiastical Commissioners his

lands, goods, and chattels, or any part or parts thereof for the

endowment or augmentation of the income of such ministers or

perpetual curates, or providing any church or chapel for the

purposes of the Act.

A point under this Act arose in BaldvAn v. Baldioin (No. 2)
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(22 Beav. 419) (July, 1856, Eomilly, M.E.). There a testator

gave £8000 out of his pure personalty to be held in abeyance

and accumulated for twenty-one years or until the powers of the

Act should be exercised at B., and then to be paid to the Eccle-

siastical Commissioners towards providing and endowing a

church at B.

It was held that a prospective gift of this nature was vaUd.

Public Parks, Schools, and Museums Act, 1871.

The statute 34 Vict. c. 13 (25th May, 1871) is called the

Public Parks, Schools, and Museums Act, 1871.

It does not extend to Scotland or Ireland (sect. 2).

It begins by defining the terms, public park, elementary

school, school-house, and public museum, and then enacts as

follows :

—

" 4. From and after the passing of this Act all gifts and assur-

ances of land of any tenure, and whether made by deed or by

will or codicil, for the purposes only of a public park, a school-

house for an elementary school, or a public museum, and all

bequests of personal estate to be applied in or towards the

purchase of land for all or any of the same purposes only,

shall be valid notwithstanding the statute of the 9 Geo. 2,

c. 36, and other statutes commonly known as the Statutes of

Mortmain.
" 5. Provided that every will or codicil containing any such

gift or assurance and every deed containing any such gift or

assurance and made otherwise than for full and valuable con-

sideration, shall, in order to enable such gift or assurance to

take effect under this Act, be made twelve calendar months

at least before the death of the testator or grantor, and shall be

enrolled in the books of the Charity Commissioners within six

calendar months next after the time when the same will, codicil,

or deed shall come into operation.

" 6. Nothing in this Act shall authorize any gift l)y will or

codicil of more than twenty acres of land for any one ])ul)lic

park, or of more than two acres of land i'or any one public
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museum, or of more than one acre of land for any one school-

house.

" 7. Nothing in this Act contained shall invalidate, or impose

any restriction or condition upon, any gift or assurance wliich

would have been valid and free from such restriction or condition

if tliis Act had not been passed."

It will be seen that this Act is repealed by the Mortmain and

Charitable Uses Act, 1888, but that its provisions are reproduced

by that Act, Mith an additional provision allowing a devise by

any will being a reproduction in substance of a devise made in a

previous will which was in force at the time of such reproduc-

tion, and M'as executed twelve months before the death of the

testator.

The other statutes which have been noticed in this chapter are

not mentioned in the Mortmain and Charitable Uses Act, 1888,

but we conceive that they are preserved by the 8th section of

that Act.



( 381 )

CHAPTEE XXVIII.

On Special Exemptions feom the Georgian Mortmain Act.

Exemptions in the Act.

TJic Universities, the Colleges in them, and the Three Old Public

Schools.

It will be seen that the Georgian Mortmain Act itself contains

(sect. 4) a special exemption of gifts " to or in trust for either of

the two Universities within that part of Great Britain called

England (i.e. Oxford and Cambridge), or any of the colleges or

houses of learning within either of the said Universities, or to or

in trust for the colleges of Eton, Winchester, or Westminster,

or any or either of them, for the better support and maintenance

of the scholars only upon the foundations of the said colleges of

Eton, Winchester, and Westminster."

The provisions of the Georgian Mortmain Act in this respect

are reproduced in the 7th section of the Mortmain and Charit-

able Uses Act, 1888, with the further exemption of the Univer-

sities of London and Durham, and Victoria University, and all

the colleges or houses of learning within them, and a special

mention of Keble College.

The 5th section of the Georgian Mortmain Act limited the

number of advowsons wliich might be held by any college, but

this section was repealed by the Act 45 Geo, 3, c. 101, as to

colleges in the Universities, leaving it only applicable to Eton,

Winchester, and Westminster.

Several decisions have been given on the suljjcct of devises to

colleges in the Universities. Tlie cases are as foHows :

—

A.-G. V. Tancred (1 Edcii, 10) (Anih. ::;51) (I 151. Kc]). DO)
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(Nov. 1757, Lord Keeper Henley). A testator devised land

to the masters of Christ and Caius Colleges, the treasurer of

Lincoln's Inn. and four other like officials and their successors

on trust to pay the profits equally between twelve students

already instituted by him, four at each of the colleges, and four

at Lincoln's Inn ; and added, that if the Mortmain Act should

prevent the dispositions of his land, then he devised the premises

to the thirteen fellows of Christ's, and the fellows of Caius, and

the scholars of both colleges :

Held, that the legal estate could not be limited to the officials

named, but that did not invalidate the trusts ; that the trusts

for the four students at each of the colleges were good under the

Georgian Mortmain Act, but the trust for the four students at

Lincoln's Inn was void, and the income released by failure of

the last trust went under the ultimate gift to the fellows and

scholars of the two colleges.

In A.-G. V. Munhy (1 Mer. 327) (March, 1816, Grant, M.R.)

a point was raised under this section. The rector of G. had by

deed conveyed £3000, secured on mortgage of land, to the

Master and Fellows of Trinity College, Cambridge, on trust to

pay the income for ever to the rectors of G. He died within

twelve months devising the advowson to the same trustees.

It was held (1) that the gift by deed to a college for non-

collegiate purposes was avoided by death within twelve months

;

and (2) that the devise of the advowson did not validate the

prior gift of the £3000. The devise of the advowson was

assumed to be good.

While discussing devises to colleges we may mention the case

of A.-G. v. Whorwood (1 Ves. Sen. 533), which will be found

stated in the chapter on Learning and Humanitarian Gifts ; but

it seems that the \Aall in that case was prior to the Georgian

Mortmain Act {ante, pp. 172, 173).

Question as In 3 Ves. 728, in a note to ^.-6^. v. Bowycr (March, 1798), we
to new

j.gj^^ .
tc
Yt -was Said in the argument that a new college is not

colleges. ° '='

within the pro\dso in the Act ; and that Lord Northington had

said the legislature intended to throw nothing in the way of
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devises to the Universities, or to colleges already established

there ; meaning that there should be no new establishment ; but

that the colleges already there should be better endowed. The

Lord Chancellor expressed his doubts of that distinction."

In a recent debate in the House of Commons the idea appears

to have prevailed that colleges founded since the Georgian Mort-

main Act were not exempt from it (1888).

Effect of Croivn Charters.

An exemption from an Act of Parliament can only be granted

by another Act of Parliament. The Crown alone cannot grant

such an exemption, unless authorized so to do by Parliament.

Now, the Crown has been authorized by Parliament to grant

exemptions from the old Plantagenet Mortmain Acts, namely, by

the Act 7 & 8 Will. 3, c. 37 ; but the Crown has never been

authorized to grant exemptions from the Georgian Mortmain

Act. The power to grant exemptions from Acts of Parliament

was one of the privileges which the kings of the House of Stuart

tried to usurp ; and this pretended right was expressly nega-

tived by the Bill of Eights, which was drawn up and embodied

in our statute law after the Eevolution of 1688 (1 W. & M. st. 2,

c. 2, ss. 1, 2).

Hence a clause in a Crown charter purporting to authorize a

corporation to acquire land only operates as a licence under the

Act 7 & 8 Will. 3, c. 37, and does not in any way oust the

operation of the Georgian Mortmain Act.

On this subject reference is frequently made to the case of

liohinson v. Governors of the London Hospital (10 Hare, 19)

(June, 1852, V.-C. Turner). In that case the charity had only

a Crown charter, which could not dispense with the Georgian

Mortmain Act, and indeed expressly required its provisions to

be complied with. The charter authorized the corporation to

purchase, have, take, hold, receive, and enjoy lands up to the

value of £4000 per annum, and all manner of goods and chattels,

and further authorized all persons to give, grant, sell, alien,

assign, devise, bequeath, or dispose of the same to the corpora-
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tion, ill any manner not repugnant to tlie Georgian Mortmain

Act. The judgment contains some comments on this charter ; and

it shews that a double power for a corporation to take lands and

for other persons to give lands may be subject to the Georgian

Mortmain Act, even though the word " devise " is introduced in

the latter power, and is apparently incapable of operating.

A legacy to the Governesses' Benevolent Institution appears

to have been allowed to be paid out of impure personalty in In

re Bradley, Oldcrshaw v. The Governesses' Benevolent Institution

(June 8, 1887), although that institution was merely incor-

porated by a Crown charter. But this was doubtless done by

inadvertence, and the case is not to be found in any reports

except those of the Times (vol. iii. p. 668). In other cases

charities with Crown charters have been held disentitled to any

exemption from the Georgian Mortmain Act, and the point has

been considered to be too clear for reporting or even arguing.

A case of Goodrich v. HcLrper was so treated before Chitty, J., on

June 30, 1887.

Effect of Private Acts and Local and Personal Acts.

Private It becomes necessary also to say a few words respecting Acts of

Parliament. These are of three classes : (1) Public General Acts,

(2) Private Acts, and (3) Local Acts formerly called Local and

Personal Acts. Private Acts include any Acts giving powers for

the development of settled estates. These generally contain a

clause saving the rights of all persons except the settlor and those

claiming under him. They are generally printed by the King's

or Queen's printer, and contain a clause making a copy so

printed evidence of the Act. They are not embodied in any

official published collection of statutes. A clause in such an

Act purporting to grant exemption from a general Act of Parlia-

ment, or rule of law, would have no effect whatever. Inclosure

Acts were also included amongst private Acts, but many of

them were not printed at all, or only printed unofficially. They

appear, however, to have a general effect like local and personal

Acts.
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Local Acts are really public Acts which bind all subjects of Local Acts,

the Crown. But they happen only to concern the inhabitants

of some particular locality, or the persons connected with some

particular institution. Hence it has been found convenient to

separate them from the general body of Public General Statutes
;

but in order to prevent any mistake as to their character, a

custom was adopted at the date of their separation, to insert in

each a clause in the following words :
" And be it further en-

acted, that this Act shall be deemed and taken to be a public

Act, and shall be judicially taken notice of as such by all judges,

justices, and others, without being specially pleaded." In the

year 1850, however, the Act 13 Vict. c. 21, s. 7, provided that

every Act made thereafter should be deemed and taken to be a

public Act, and be judicially taken notice of as such, unless the

contrary should be expressly provided and declared by such Act.

The date of the separation of Local Acts from Public General Local Acts

Acts was 1798. Since that date the Local Acts have been pub- ''^P=^''^*^*^-

lislied complete in a separate official volume, and numbered

from (i) onwards in small Eoman numerals, while the Public

General Statutes have been numbered with Arabic numerals.

Prior to 1798, the Local Acts were included amongst the Public

General Acts, and numbered with Arabic numerals, like the

other Public General Acts. Furthermore, some of the Local Acts

were printed in full among the Public General Acts, while only

the titles were given of others. There was, however, during the

18th century a separate collection of Local Acts published by

the King's printers, but even this did not give them all in full

;

and there are some such Acts of this period of which the title

only can be readily found, and it may l)e impossible to say

where any complete copy of the Act is preserved or whether it

exists at all.

Acts incorporating charitable institutions are sometimes

printed in full with the Public General Acts and ' sometimes

treated as Local Acts, and it will be seen by tlie references here-

inafter given, that some are to ])0 found iu one of tlic colh^ctions

above-mentioned, and some in iinollH^r. A Local Act, liowever,

2 c
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is a public Act ; and a clause in it dispensing with any prior

Act of rarlianient has that effect, if .it is clear that such is the

intention. But the intention must be clearly expressed {Luck-

raft V. Pridham (6 Ch. D. 205, infra)).

We can proceed now to consider the special Acts granting

exemptions from the Georgian Mortmain Act, so far as the

testamentary power is concerned.

Queen Anne's Bounty.

By the Act 2 & 3 Anne, c. 11, Queen Anne was authorized to

create a corporation for the augmentation of benefices of the

Established Church, and to vest in it certain perquisites pre-

viously enjoyed by the Crown. Such a corporation was created

accordingly, and bears the name of Queen Anne's Bounty,

The 4th section of this statute enacts that :

—

" Ail and every person and persons having in his or their own

right any estate or interest in possession, reversion, or contin-

gency, of or in any lands, tenements, and hereditaments, or any

property of or in any goods or chattels, shall have full power,

licence, and authority, at his, her, and their will and pleasure,

by deed inroUed, in such manner and within such time as is

directed by the statute made in the 27th year of the reign of

King Henry the Eighth, for inrolment of bargains and sales, or

by his, her, or their last will or testament in writing, duly

executed according to law, to give and grant to, and vest in the

said corporation and their successors, all such his, her or their

estate, interest, or property in such lands, tenements, and here-

ditaments, goods and chattels, or any part or parts thereof, for

and towards the augmentation of the maintenance of sucli

ministers as aforesaid, officiating in such church or chapel, where

the liturgy and rights [sic, for ' rites ' probably] of the said

church are or shall be so used or observed as aforesaid, and

having no settled competent provision belonging to the same,

and to be for that purpose applied according to the will of the

said benefactor, in and by such deed inroUed, or by such will or

testament, executed as aforesaid, expressed : And in default of
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such direction, limitation or appointment, in such manner as by

Her ^Majesty's letters patent shall be directed and appointed as

aforesaid ; and such corporation and their successors shall have

full capacity and ability to purchase, receive, take, hold and

enjoy, for the purposes aforesaid, as well from such persons as

shall be so charitably disposed to give the same, as from all

other persons as shall be willing to sell or alien to the said cor-

poration any manors, lands, tenements, goods or chattels, with-

out any licence or writ of ad quod damnum ; the Statute of

Mortmain or any other statute or law to the contrary notwith-

standing.

" 5. Provided always, that this Act or anything therein con-

tained shall not extend to enable any person or persons, being

within age, or of non-sane memory, or women covert, without

their husbands, to make any such gift, grant or alienation

;

anything in this Act contained to the contrary in any wise

notwithstanding."

As this statute was passed in 1703, many years before the

Georgian Mortmain Act, it was of course superseded by the

latter Act, and only relieved from the penalties of the old Plan-

tagenet Mortmain Acts, and supplemented the then existing

Wills Act, under which a devise to a corporation was in general

void at law (see the chapter on De%dses to Corporations).

A devise to Queen Anne's bounty was therefore void under

the Georgian Mortmain Act. And, indeed, as the rules of that

corporation prescribed that all their funds should be invested in

the purchase of land, it was held that even a legacy of pure

personalty to the corporation was void (see Widmore v. Wood-

roffc (Amb. 63G (176G) ; S.C. 1 Bro. C. C. 13, 33, n.), and

Middlcton v. Clithcrow (3 Ves. 734) (1788)). The governors of

Queen Anne's Bounty, however, very naturally altered their

rules so as to avoid a repetition of the last-nientiuned decisions
;

and a few years later they procured an Act of Parliament

granting them an exemption from tlie Georgian Mortmain Act,

namely, the statute 43 Geo. 3, c. 107 (July 27, 1803).

This statute, after reciting the 4th and 5th sections of tlie

2 o 2
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Act 2 & 3 Anne, c. 11, and that the operation thereof had

been retarded by the Act 9 Geo. 2, c. 36, proceeds to enact :

—

" That so mucli of the said Act of her late Majesty Queen

Anne, as is liercin recited, shall be and remain in full force

and effect, the said Act of his late Majesty King George the

Second, or any other Act or law to the contrary notwith-

standing."

It will be observed that this still leaves the wills of married

women subject to the Georgian Mortmain Act in respect of gifts

to Queen Anne's Bounty. It might also be thought arguable

that money to arise from the sale of land is subject to the same

law (see the case under the Church Building Act, 43 Geo. 3,

c. 108 (ante, p. 373)) ; but it has been assumed, as was there

held also, that Queen Anne's Bounty can take impure personalty

{Jacson V. Governors of Queen Anne's Bounty (15 Ch. D. 561) (July,

1880)) ; and the same has been held with respect to hospitals

with special statutory powers, as will be mentioned below.

Guardians of Poor of Plymouth {not exempt).

In contrast with the case of Queen Anne's Bounty there

may be placed the case of the Guardians of the Poor of Plymouth

{Luchraft v. Pridham (6 Ch. J). 205) (July, 1877, C. A., affirming

Hall, V,-C.)). There the guardians were empowered to take land

by devise, by an Act prior to the Georgian Mortmain Act, and

they had three later Acts extending their first Act and re-enact-

ing it with the extensions. It was held that such a re-enactment

did not exempt them from the Georgian Mortmain Act, as the

later Acts did not manifest any clear intention so to do.

The British Museum.

The present British IMuseum Act (5 Geo. 4, c. 39, May 17,

1824) enacts by its 3rd section as follows :

—

" And be it further enacted, that the trustees of the British

Museum shall, for the purposes of the several Acts relating to

the same, and for the enlargement, improvement, and better

endowment of the said museum, and for any purposes connected
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with the said museum, have full power, capacity, and ability, to

purchase, take, hold, and enjoy any lands, tenements, and here-

ditaments, and to accept any gifts, grants, devises, and bequests

of lands, tenements, and hereditaments, and of any interest

therein, and of any money issuing out of, or charged upon, or to

arise from the sale of, lands, tenements and hereditaments ol

and to any value and amount whatever ; the Statutes of Mort-

main or any other statute or law to the contrary thereof in any

wise notwithstanding."

Prior to this Act the rights of the trustees of the British

Museum were regulated by the Act 26 Geo. 2, c. 22, which, by

s. 14, enacted that they should be a body corporate, adding

" and shall also have full power, capacity, and ability to pur-

chase, take, hold, and enjoy, for the purposes of this Act, as

well o'oods and chattels as lands, tenements and hereditaments,

so as the yearly value of such lands shall not exceed £500

above all charges and reprises, the Statute of ]\Iortmain or any

other statute and law to the contrary thereof in any wise not-

withstanding."

A decision under this Act will be found in the case of The

Trustees of the British Mi<^seum v. White (2 Sim. & Stu. 594)

(July, 1826, V.-C. Leach). There a will, which evidently came

into operation before the British Museum Act, 1824, left a free-

hold estate to trustees on trust to sell it and pay the proceeds

to the trustees of the British Museum. The gift was held void

under the Georgian Mortmain Act. The result would evidently

be different under a will coming into operation after the British

Museum Act, 1824.

The Seaman's llosiyital Societij.

The statute 3 & 4 Will. 4, c. 9 (6th May, 1833), incorporates

a certain society called " The Seaman's Hospital Society," \\\i\\

power to purcliase lands of an annual value not exceeding

£12,000, and the 2nd section is in the following words :

—

"And be it further enacted, that it sliall and may be lawful

to and lur any person or persons, bodies politic or corjioraLc)
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their heirs and successors, respectively, to give, grant, sell, alien,

assign, devise, bequeath or dispose of, in mortmain, in perpetuity,

or otherwise, to or to the use and benefit of, or in trust for, the

said society and their successors, any manors, messuages, lands,

tenements, rents, annuities, and hereditaments, whatsoever, not

exceeding the yearly value of £12,000 above all charges and

reprises, and any sum or sums of money to any amount, and

any ships, goods, or chattels, of whatever value, for the charitable

purposes of the said society ; all which gifts, grants, convey-

ances, assignments, bequests, and dispositions, the said society

are hereby authorized and enabled to receive, accept, and hold."

Tlic Royal Naval Asylum.

By the Eoyal Naval Asylum Act, 1811 (51 Geo. 3, c. 105,

26th June, 1811), it was enacted as follows :

—

" That it shall and may be lawful for any person or persons

whomsoever to give, devise, or bequeath any messuages, lands,

tenements or hereditaments to and for the use and benefit of

the Eoyal Naval Asylum," and the Act proceeds to authorize

the commissioners of the asylum to hold and manage the

same.

Grccmvich Hospital.

By the Greenwich Hospital Act, 1829 (10 Geo. 4, c. 25,

May 22, 1829), it is, in sect. 27, enacted as follows :

—

" That it shall be lawful for any person or persons whomso-

ever, having power so to do, to give, devise, or bequeath any

messuages, lands, tenements, or hereditaments, goods, monies,

chattels, and effects to and for the use or benefit of Greenwich

Hospital ;" and the section proceeds to give the commissioners

of the hospital power to hold and deal with the same.

St. Georges Hospital.

By the Act 4 Will. 4, c. 38 (16th June, 1834) the President,

Vice-Presidents, Treasurers, and Governors of St. George's

Hospital are incorporated with powers similar to those in the
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Westminster Hospital Act, the limit of lands being £20,000

per annum.

The words of the Westminster Hospital Act will be found set

out below, and it will be seen that a decision upon it has been

given, to the effect that it constitutes an exemption from the

Georgian Mortmain Act.

A similar decision with respect to both these hospitals was

given in Broadhcnt v. Barrow (31 Ch. D. 113) (Nov. 1885,

Pearson, J.), which will also be found stated below. And
another decision as to both hospitals was given in Wig(j v.

NiclioU (L. E. 14 Eq. 92) (May, 1872, Eomilly, M.E.). It was

there held that both hospitals could take impure personalty, and

this view is supported by the expressions used in the other

modern cases. A decision was at the same time given on the

mode of marshalling assets under a gift of pure and impure

personalty to these hospitals and other non-exempted charities,

with a marshalling clause added. See the chapter on Mar-

shalling Assets.

St. George's Hospital and Westminster Hospital were also

considered entitled to take impure personalty in hi re Pitt's

Estate, Lacy v. Stone (1885) (33 W. E. 653), also stated in the

chapter on Marshalling Assets.

Westminster Hospital.

By the Westminster Hospital Act, 183G (G & 7 Will. 4,c. xx.,

19th May, 1836), the President, Vice-Presidents, Treasurers, and

Governors of Westminster Hospital were incorporated by that

name, and the 1st section proceeds as follows :

—

"And by the same name shall be able and capable, without

incurring the penalties and forfeitures of the Statutes of Mort-

main, to liold and retain for tlie purposes of the said hospital,

tlie said hospital or building in and near the Broad Sanctuary

aforesaid and piece of ground there whereon the same stands,

and the piece or pieces of land or ground in .Fames Stret't, afore-

said, and by will, gill, jnirchase, or otherwise, to ublaiii, at'iiuire,

hohl, and retain lor LIk; j)urp(j.ses of the said hospital, any
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manors, messuages, lands, tenements, and hereditaments, of any

kind, name, quality, or sort, either in fee or for terms of life or

years, or otherwise howsoever, so as such manors, messuages,

lands, tenements, and hereditaments (exclusive of the said hos-

pital at or near the Broad Sanctuary aforesaid and piece or

parcel of ground whereon the same stands, and exclusive of the

said pieces or parcels of ground in James Street aforesaid, and

also exclusive of the manors, messuages, lands, tenements, and

hereditaments, that may at any time or times after the passing

of this Act be vested in the said corporation hereby created, or

in any trustee or trustees for the said corporation hereby created

by way of mortgage, or upon which any sum or sums of money
belonging to the said corporation hereby created may be charged)

do not in the whole exceed the clear yearly value of £20,000

over and above all charges and reprises, computing the same at

the rack-rent, which might have been had or gotten for the

same respectively at the time of the attaining or acquisition

thereof : And also by will, gift, purchase, or otherwise, to obtain,

acquire, hold and maintain for the purposes of the said hospital

any kind of personal estate, and any moneys and property of

what nature or kind soever, including money secured on

mortgage of, or charged upon, any manors, messuages, lands,

tenements, or hereditaments."

An argument on the effect of this Act took place in Pcrring

V. Trail (L. E. 18 Eq. 88) (April, 1874). There a testator gave

his real and personal estate to trustees in trust to convert it into

money and thereunto pay, amongst other things, a legacy of £100
to the treasurer of the Westminster Hospital, for the purposes

of the institution. The report tells us that V.-C. Malins held

that tlie Act enabled any person to devise land for the benefit

of tlic liospital, and the head-note rules that the legacy was pay-

able in full. The reference to the special Act is wrongly given

in the report as 6 Geo. 4, c. xx., instead of 6 & 7 Will. 4, c. xx.

The case oi Broadbent v. Barrow (31 Ch. D. 113) (Nov. 1885,

Pearson, J.) was as follows :

—

A testator gave some pecuniary charitable legacies, and
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directed tliem to be paid out of his pure personalty ; and as to

the ultimate residue of his estate, or such part or parts thereof

as might be lawfully appropriated to the purpose, for such one

or more or any hospital of a charitable nature, and in such

jjroportions as his trustees in their uncontrolled discretion should

think fit. The trustees selected St. George's Hospital and the

Westminster Hospital.

The question was argued whether, under the terms of the will,

these hospitals could take so much of the residue as represented

real estate. The limits named in their special Acts were not

liable to be transgressed thereby.

It was held that they could take it.

We shall comment on this case at the end of this chapter.

University College.

By the Act 32 & 33 Vict. c. xxiii.. University College, London,

of which the hospital is part, was re-incorporated with new
powers, and the 6th section enacted as follows :

—

"All persons, bodies politic and corporate, otherwise com-

petent, may grant, sell, alien, and convey, devise, and bequeath

to the use of or in trust for the said college any messuages,

lands, tenements, or hereditaments of any tenure, or any estate

or interest therein (subject to the above-mentioned limitations

as to the total value of the messuages, lands, tenements, or

hereditaments which the said college is hereby empowered to

hold), or any money subject to be laid out in land, or other

personal estate savouring of the realty, any law or statute

prohibiting the conveyance or devise of lands or other pro-

perty in mortmain (jr fur charitable uses notwithstanding."

The limit of land appears to be that the yearly rack-rent

value at the time of acquisition should not exceed £10,000.

In the case oiln re Bradley, Oldershaw v. Governesses' Benevolent

Institution {Times Keports, vol. iii. p. GG8, June, 1887) it was

held by Kay, J., that impure personalty might be bequeatlicd to

University College Hospital under this Act.
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The Bath Hospital.

Tliis hospital was originally incorporated by the Act 12 Geo. 2,

c. 31. On turning to the king's printers' edition, the material

words of this Act will be found to be :

—

" And that they and their successors by the name aforesaid

shall be able and capable in law to have, hold, receive, enjoy,

possess, and retain to them and their successors, in trust for and

for the benefit of the said charity, all such sum and sums of

money as have been contributed and raised as aforesaid, or shall

at any time or times hereafter be raised and contributed, given,

devised, or bequeathed by any charitable and well-disposed

persons, to and for the charitable ends and purposes in this Act

mentioned ; and that they and their successors, by the name

aforesaid, shall and may at any time hereafter, without licence

in mortmain, purchase, take, or receive any lands, tenements,

or hereditaments, or any estate or interest arising or derived out

of the same, so that the said lands, tenements, or hereditaments,

or any estate or interest arising or derived out of the same,

exceed not in the whole the annual rent or value of £1000 over

and above all reprises."

A decision under this statute was given in Mogg v. Hodges

(1 Cox 9 ; 2 Ves. Sr. 52) (Nov. 1750, L. C. Hardwicke). The

question raised was whether the hospital could take money

arising from real estate devised to be sold. Tlie Lord Chan-

cellor laid down that the construction of a charter contained in

an Act of Parliament must be the same as that of a Crown

charter ; and held that the clause authorizing them to take all

moneys whatsoever must mean such as were given according to

the general rules of law ; and that the clause authorizing them

to take land was only inserted to avoid the trouble of applying

for a licence in mortmain.

Some twenty-nine years after this decision the hospital pro-

cured a further Act, namely, 19 Geo. 3, c. 23 (1779), of which

the title alone appears in the ordinary editions of the statutes,

and is as follows :

—
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" An Act more effectually to enable the president and gover-

nors of the hospital or infirmary at Bath, established by an Act

passed in the 12th year of his late Majesty King George the

2nd, intituled an Act for establisliing and well governing an

hospital or infirmary in the city of Bath, to take or acquire, and

hold, any lands, tenements, or hereditaments, and any money

or personal property to be laid out in lands, tenements, or here-

ditaments, pursuant to any will, or otherwise, to the amount

limited in the said Act."

On turning to the king's printers' edition of this Act, it will

be seen that it effects the object stated in the title in very full

and express words. It was e\'idently drawn by a skilled drafts-

man. It expressly authorizes gifts of land by will or deed, or

any sums of money charged on or issuing out of lands, or any

personal estate to be laid out in land, whether in possession, or

reversion, notwithstanding the Georgian Mortmain Act. But it

provides that the total value of the land to be held shall not

exceed £1000 per annum.

Under this Act, a gift by will of the proceeds of sale of land

to the Bath Hospital was held good in Makcham v. Hooper

(4 Br. C. C. 153) (1792), by Lord Commissioner Ashurst. And

another decision to the same effect was given in Blann v. Bell

(7 Ch. D. 382) (Nov. 1877, V.-C. HaU). It appears from the

report of the last-mentioned case that the gift therein made

still left the limit of £1000 a year unattained.

Tlie Magdalen Hoqntal {not exempt).

This hospital is incorporated by the 9 Geo. 3, c. 31, of which

only the title is given in the ordinary editions of the statutes.

It is treated in Shelford on Mortmain, p. 256, as creating an

exemption from the Georgian Mortmain Act. But on turning

to the king's printers' edition of the statutes, the words of this

Act will be found to be :

—

"And that they, by the name aforesaid, shall be able and

capable in law to have, hold, receive, enjoy, possess, and retain

to them and their successors, in trust for and for tlu; benefit of
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the said hospital, all such sum and sums of money, as have been

paid, or shall at any time or times hereafter be paid, given, de-

vised, or bequeathed, by any charitable or well-disposed persons,

to and for the charitable ends and purposes in this Act men-

tioned ; and that they, by the name aforesaid, shall and may at

any time hereafter, without licence in mortmain, purchase, take,

or receive, any lands, tenements, or hereditaments, or any estate

or interest, arising or derived out of any lands, tenements, or

hereditaments for the purposes aforesaid."

It appears to be clear that this does not create any exemption

from the Georgian Mortmain Act. The words are very similar

to those in the first Act relating to the Bath Hospital, which

were held not to create an exemption.

The Foundling Hosipital (not exempt).

This hospital is incorporated by the 13 Geo. 2, c. 29, of which

only the title is given in the ordinary editions of the statutes.

It is stated in Tudor on Charities, p. 97, to create an exemption

from the Georgian Mortmain Act. But on turning to the king's

printers' edition of the Local and Personal Acts, it will be seen

that this Act only gives the corporation power to purchase land

up to the value of £4000 a year.

School for Indigent Blind and Fernale Orphan Asylum (not

exempt).

Nettersoley. The Sehool for the Indigent Blind (L. E. 11 Eq. 1)

(Nov. 1870, Eomilly, M.Pt).

The question in this case was whether the defendant corpora-

tion, and a kindred corporation called the Female Orphan

Asylum, could take bequests of impure personalty.

The School for the Indigent Blind was incorporated by a local

and personal Act, containing the usual clause declaring it to be

a public Act, namely, the Act 7 Geo. 4, c. Ixviii. (May 5, 1826).

This Act further enacted that " the corporators should be able and

capable in law to have, hold, receive, enjoy, possess, and retain,

for the purposes of the Act and in ti'UvSt ibr the benefit of the



EXEMPTIONS FROM THE GEORGIAN MORTMAIN ACT. 397

institution, all such sum and sums of money as had been paid,

given, devised, or bequeathed, or should at any time or times

thereafter be paid, given, devised, or bequea^thed, by any charit-

able or well-disposed person or persons to and for the charitable

purposes and ends in the Act mentioned ; and that they and

their successors, by the name aforesaid, might at any time or

times thereafter purchase, take, or receive, and thenceforth hold

and enjoy, any lands, tenements, or hereditaments, in the whole

not exceeding two acres, for any estate or interest whatsoever,

for the purposes of the said charity, without incurring any of

the penalties or forfeitures of the Statutes of Mortmain."

It was held that the corporation could not take a bequest of

impure personalty. A similar decision had been arrived at in a

case of Chester v. Chester by V.-C. Wood (Feb, 25, 1867), where

a bequest of leaseholds to the same corporation was held void.

And the question was re-argued with the same result before

V.-C. Bacon, on the further consideration of Chester v. Cliester

(L. Pt. 12 Eq. 444) (June, 1871). On the last occasion some

reliance was placed on some clauses in later Acts authorizing

the funds of the corporation to be invested on mortgage, and

the material parts of the Act incorporating the Female Orphan

Asylum will be found set out (39 & 40 Geo. 3, c. Ix.).

We will now state the result of this chapter in a tabular

form :

—

statutes which exempt.
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Stututcs wbicli cxorapt.
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It will be seen that the case oi Broadbent v. Barrow (31 Ch. D.

113) (Nov. 1885), which has been stated above, involved a deci-

sion that under the words which were there found, a gift of real

estate to charitable purposes to be selected by A., was good,

because A. might select objects capable of taking real estate.

The words in that will were very special, however, and it is

remarkable that no cases were there cited upon this point,

although two recent cases might have been found, one telling

one way and one the other. The first of these is

Lewis V. AlUnly (L. R 10 Eq. 668) (July 26, 1870, V.-C.

Stuart). Testator gave to trustees all the residue of his personal

estate upon trust to realize the same " and pay and divide the

proceeds of such realization in such parts, shares and propor-

tions, and in such manner and form, amongst any hospitals or

other charitable institutions situate in London or elsewhere in

England, and whether the proposed objects of their bounty shall

have been instituted for similar or different purposes as they in

their sole and uncontrolled discretion shall think proper."

The estate included some items which were considered to be

impure personalty

:

Held, that the trustees might select charities which were

exempt from the Georgian Mortmain Act to be recipients of the

impure personalty, and so the whole gift was good.

And the other is In re Clark, Husband v. Martin (W. N.

1885, 59) (33 W. K. 516) (March, 1885, Kay, J.).

There a testatrix, by will made in 1878, gave the ultimate

residue of her property to her executors " to give it to the poor

as they may think fit."

The residue comprised both pure and impure personalty.

Kay, J., distinguished Lewis v. Allcnhy on the ground that

tlie trust there pointed to hospitals, of whicli there were several

wliich could take land. And he declined to stretch the point to

this case, althougli he agreed that an apiiointment to a hospital

mi'fht be made under the words in the will. lie ordered the

debts, legacies, and costs to be paid out of the pure and impure

jiersonalty rateably.
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On this point reference may also be made to Luckraft v.

PridJmm (6 Ch. I). 205) (July, 1877, C. A.), where a testator gave

lialf of the })roceeds of his real and personal estate to the different

charities of Plymouth, the amounts and the charities to be in

the discretion of his trustees. It will be seen that an inquiry

was directed whether any and which of the charities of Plymouth

were capable of taking by will the proceeds of land or impure

personalty to any extent, and what extent. But the result of

the inquiry will be seen to be that no charity was so capable.

Ancient Monuments.

The Ancient Monuments Protection Act, 1882 (45 & 46 Vict.

c. 73) (August 18, 1882), applies to certain ancient monuments
in Great Britain and Ireland, specified in the schedule thereto,

and enacts by sect. 4 that " Any person may by deed or will give,

devise, or bequeath to the Commissioners of Works all such

estate and interest in any ancient monument to which this Act

applies as he may be seised or possessed of, and it shall be

lawful for the Commissioners of Works to accept such gift,

devise, or bequest, if they think it expedient so to do."

The Mortmain Act, 1888.

It appears to us that the effect of the Mortmain and Charitable

Uses Act, 1888, on the exemptions from the Georgian Mortmain
Act, established by subsequent statutes, is to leave the law un-

affected by reason of the 8th section of that Act. But if Uni-

versity College, London, is a college or house of learning within

the University of London, the limit of £10,000 per annum
imposed with respect to it, would seem to be removed. But
we believe that it is constituted as an independent body.
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CHAPTER XXIX.

On Attempted Evasions of the Georgian Mortmain Act.

Secret Trusts.

Many cases have occurred in which testators have sous;ht to

evade the Georgian Mortmain Act by devising land to one or

more persons absohitely, so that no trust has appeared on the

face of the will ; but the testator has left some record of his in-

tentions, so as to endeavour to bind the devisees in honour to

carry out his wishes. In these cases it has been established, if trust

that if the testator has not communicated his intention to any municated.

of the devisees during his life, they can claim the property

absolutely under his will, and are not affected by any declara-

tion of trust made by the testator by verbal directions to others,

or by any writing not executed as a will and admissible to

probate (Addlington v. Cann (1744) (3 Atk. 141); Lomax v.

Ripley (1855) (3 Sm. & Giff. 48) ; Wallgrave v. Tebhs (1855)

(2 K. & J. 313); Tee v. Ferris (1856) (2 K. & J. 357); Jones

V. Bculley (1866) (on appeal, L. E. 3 Ch. 362) ; HowbotJiam v.

JJunnett (1878) (8 Ch. D. 430)). The case of Boson v. Statham

(1 Eden, 508) must be regarded as bad law in 1760, and it cer*

tainly is not law now. But if a devisee or legatee has promised Gift on

to deal with property in such manner as the testator may there- expressed,

after direct, and the testator gives a direction by an unattested

document not communicated to the devisee or legatee, the latter

is a trustee of the property for the representatives of the testator

{Boyes v. Carritt (1884) (26 Ch. D. 53)).

Secondly, if the testator has communicated his intention to a

devisee, either before making his will or afterwards, and the

devisee has by words or by silence led the testator to believe

2 I)
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Communi-
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assent or

silence.

Assent

purposely

withheld.

Communi-
cation by

third

party.

that he will carry out his intention, then, if the trust is a lawful

trust, which would have been valid if inserted in the will, the

devisee may be compelled to perform it. Many cases have

occurred of private trusts which have been enforced under these

circumstances, and charitable trusts of pure personalty come

under the same principle {Tec v. Ferris (1856) (2 K. & J. 357);

Russell V. Jackson (1852) (10 Hare. 204)) ; and so do charitable

trusts of land for purposes excepted out of the Georgian Mort-

main Act (O'Brien v. Tyssen (1884) (28 Ch. D. 372). But under

similar circumstances trusts of realty and impure personalty for

charitable purposes, not excepted out of the Act, fail altogether,

and the property may be claimed by the testator's heir, next of

kin, residuary devisee, or residuary legatee, according to the cir-

cumstances {EcUoards v. Pihc (1759) (1 Eden, 267) ; Bishop v.

Talhot (1772) (stated 6 Ves. 60); Strickland v. Aldridgc

(1804) (9 Ves. 516) ; Russell v. Jackson (1852) (10 Hare, 204) ;

Tee V. Ferris (1856) (2 K. & J. 357) ; Moss v. Cooper (1861)

(1 J. & H. 352); Springctt v. Jennings (1870) (L. E. 10 Eq.

488)).

Thirdly, if the testator is advised as to the law of secret trusts,

he may manage to sail very near the wind ; the mode in which

this may be done will be seen on referring to the cases of Loniax

v. Ripley (1855) (3 Sm. & Giff. 48), and BowhotJiam v. Dunnett

(1878) (8 Ch.D. 430), the principal points of which will be found

stated below. See also Carter v. Green (1857) (3 K. & J. 591).

Fourthly, the effect of a communication of the testator's

wishes to a devisee by a third party will be found discussed in

Moss V. Cooper (1861) (3 J. & H. 352). The judge there drew a

distinction between communication by the testator's authority

and without it. It would seem to be more material to consider

whether the testator knew of the communication, and let his

will stand in consequence of the express or tacit acceptance of

the trust by the devisee.

Fifthly, a case of some difficulty is presented when a devise is

made to two or more persons, and the testator communicates his

intention to one or more, but not to all of them. In such cases.
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•when the devise is made to two or more as tenants in common,

and the communication is made after the date of the will, it has

been held that the devisees, to whom no communication is made, Communi-

take the property unaffected by any trust {Tec v, Ferris (1856) ^'^g°"
***

(2 K. & J. 357)). But when the devise is made to two or more several,

as joint tenants, and the communication of the intention to one

devisee, and his acceptance of the trust, have taken place before

the will was executed, it has been held that the whole devise

was affected by the trust, and was consequently void in equity

{Russell V. Jackson (1852) (10 Hare, 204) ; Sp'ingett v. Jen-

nings (1870) (L. E. 10 Eq. 488)). On these authorities some

judges have considered that the distinction lies between a devise

to two or more as tenants in common, and a devise to two or

more as joint tenants {Jones v. Badlcy (1866) (L. R 3 Eq. 635,

reversed on appeal, L. E. 3 Ch. 362) ; Springctt v. Jennings (1870)

(L. E. 10 Eq. 488) ; Bowhotham v. Dunnctt (1878) (8 Ch. D.

430)) ; while other judges have considered that the distinction

lies between a devise made to A. and B. on the faith of a pro-

mise made by A. alone, and a devise to A, and B. without any

prior promise by any one, and a subsequent promise made by

one of them {Russell v. Jackson (1852) (10 Hare, 204) ; Tee v.

Ferris (1856) (2 K. & J. 357) ; 3foss v. Cooper (1861) (1 J. &
H. 352)). The former view is most countenanced by text-

writers, and would probably prevail in a Court of first instance.

But it is not unlikely that the Court of Appeal would take the

latter view. Indeed it is possible to conceive that the Court of

Appeal might even go farther and hold that in no case should a

devisee be deprived of the benefit of a devise by any communi-

cation made to, or promise given by, another person.

Several other points have been decided in cases of this Other

nature:— E£j.
(1.) A devisee may be compelled to answer on oath as to

whetlier any communication was made to liim, or any secret

trust undertaken {Bishop v. Talbot (1772) (6 Ves. 60) ; Mucklc-

ston V. Brown (1801) (6 Ves. 52) ; Strickland v. Aldridgc

(1804) (0 Ves. 510)).

2 I) 2
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(2.) The testator's solicitor may also be compelled to give

evidence ; and no claim can be set up to withhold his evidence,

on the ground that the communications between him and the

testator were privileged (BiisscU v. Jackson (1851) (9 Hare,

387)).

(3.) If a secret trust is established as affecting a gift, and the

devisee claims that it does not affect the whole gift, the onus

lies on the devisee of proving to what extent the gift is free

from the trust {Russell v. Jackson (1852) (10 Hare, 204)).

Legal (4.) It is clear that the devise of the legal estate of freeholds
estate.

j^y ^|^g ^^^j jg effectual, but the devisee is held to be a trustee of

the beneficial interest for the heir-at-law or residuary devisee

{Sweeting v. Sivcctiiuj (1864) (12 W. R. 239)). Some cases

contain expressions which might at first sight seem to imply

that the devise was void as to the legal estate. But if that were

so, the plaintiffs ought to have proceeded at law before the

Judicature Act, as in the case of a devise upon a charitable

trust expressed in the will {Doc v. Wrir/ate (1819) (2 B. & Aid.

710)).

Digest of The following are the cases arranged chronologically :

—

Adcllington v. Cann (3 Atk. 141) (July, 1744, Lord Hard-

wicke). A testator devised real estate to A. and B. as joint

tenants in fee, and he left a paper subsequently signed by him,

but not attested as a will of lands, indicating an intention that

his real estate should be applied for charitable purposes. It

appeared on the evidence that the testator never communicated

his charitable intention to either A. or B. The heir-at-law

claimed the land.

It was held that A. and B. took beneficially under the will,

and that the subsequent document was altogether inoperative.

As it was not properly attested, and no communication was

made to the devisees, no charitable trust could have been

enforced against them prior to the Georgian Mortmain Act, and

there was nothing for that Act to operate upon. The Lord

Chancellor thought the case a hard one, and dismissed the bill

without costs.

cases.



ATTEMPTED EVASIONS OF GEORGIAN MORTMAIN ACT. 405

Edwards v. Pihc (1 Eden, 267) (March, 1759, Lord Keeper).

Testatrix devised certain freehold property to her two nieces, M.
and C, and asked them to promise, in the presence of two

witnesses, that they would convey the property upon certain

charitable trusts. They both denied that they made any pro-

mise, but it was proved that one promised and the other

remained silent ; and they did in fact convey the property upon

the charitable trusts, soon after the death of the testatrix

:

Held, that the heir-at-law was entitled to have the property

conveyed to him. The expression is used that the devise was

void, but that evidently means void only in equity.

Boson V. Statham (1 Eden, 508) (Nov. 1760, Lord Keeper).

In this case a testator devised all his real estates to the defendant

and two others, and the heirs of the survivor, and gave his per-

sonal estate to his executor ; and by a separate document,

signed but not executed as a w^ill of lands, he directed his real

estate to be employed for a charitable purpose, and liis personal

estate to be laid out in land for a like purpose.

The devise and bequest were both declared void, without

going into the question whether the trust was communicated to

the trustees or not. Apparently the document declaring the

trust was sufficiently executed to operate as a will of personal

estate, but that fact was not relied on. The judgment turns on

the principle " that a writing signed by the party who has power

to make the trust, declaring a trust upon the will, is good, though

such writing be not attested by three witnesses, according to the

solemnities of the Statute of Erauds." But this is not law now,

and is inconsistent with other autliorities as to the stato of the

law then.

Bisho2? v. Talbot (stated 6 Ves. 60) (Feb. 1772, Sir T. Sewell).

A devise of real estate to two as joint tenants in fee. The heir-

at-law filed a bill alleging a secret trust for charity. The de-

fendants were compelled to .'inswer as to the secret trust ; and

the Court held their answer to amount to a disclaimer of any

Ijoneficial interest, and declared that there was a resulting trust

for the heir-at-law.
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Mucldcston v. Brown (6 Ves. 52) (May, 1801, Lord Eldon).

Bill by the co-heirs-at-law of H. against his devisees, charging

that the testator requested the devisees to apply his real estate

for charitable purposes, and that they undertook to do so. The

bill, according to the practice at that date, included a number of

interrogatories, and prayed, amongst other things, that the de-

fendants might be ordered to answer them. The defendants

demurred.

The Lord Chancellor held that they must answer the interro-

gatories. He said (p. 69) :
" Surely the law will not permit secret

agreements to evade what upon grounds of public policy is

established."

StricJdand v. Aldridgc (9 Ves. 516) (June, 1804, Lord

Eldon).

This was a bill by an heir-at-law against a devisee, charging

that the devisee promised the testator that if the land were

devised to him he would use it for a charitable purpose, and

that the testator devised it in reliance on that promise. The

devisee tried to set up the Statute of Frauds by means of a plea
;

but tliis defence was defeated, the plea being ordered to stand for

an answer with liberty to the plaintiff to except, according to

the practice then prevailing.

The Lord Chancellor said :
" In Addlington v. Cann Lord Hard-

wicke was clearly of opinion that, there being nothing in the

will attaching a trust, if the testator afterwards by an unattested

paper, expressing his own intention, not communicated, said the

purpose was to devote the estate to a charitable purpose, the

devisee might object that he had taken under a will well

executed, and the subsequent paper was not well executed.

But that is perfectly different from the case of a devisor ex-

pressing in the paper a trust which, by a contract with the

devisee, led to that devise."

Paine v. Hall (18 Ves. 475) (Feb. 1812, Lord Eldon).

In this case a bill by an heir against a devisee, alleging a

secret charitable trust, failed for want of evidence of any such

trust. The Lord Chancellor said :
" There is no evidence of a
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trust expressed, nor of such an engagement by words, or by

silence, as would authorize the Court to say that the devisees

undertook to do that which prevented the devisor from im-

posing it upon them as a trust." The bill was dismissed with

costs.

Burney v. Macdonald (15 Sim, G) (July, 1845, V.-C. Shad-

well).

This is a very unsatisfactory case. A testator devised free-

holds and leaseholds to four persons during the life of M., an

alien, in trust to retain the rents to their own use during such

life. He told three of them that he wished the rents to be paid

to M. during his life, and they wrote letters promising to do

this. The Vice-Chancellor held that these letters were not

binding, and that the four devisees took the rents free from any

trust during the life of M. He also refused to allow any costs

to the Attorney-General, who was made a party to the suit.

Russell V. Jackson (9 Hare, 387) (Dec. 1851, V.-C. Turner).

On a bill by the next of kin against the executors, who were also

residuary legatees, claiming that the gift to the defendants was

tainted with a secret illegal trust, the testator's solicitor was

compelled to give evidence. The defendants were not allowed

to set up any privilege, inasmuch as the plaintiffs also claimed

under the testator ; and, moreover, no privilege could be claimed

to conceal an illegal purpose.

PmsscU v. Jackson (10 Hare, 204) (March, 1852, V.-C. Turner).

Testator gave the residue of Iris estate, including the proceeds of

realty, to his executors, W. and T., expressing it to be as a

testimony of his regard and esteem for them, and as a compen-

sation for the trouljle they woultl have in the execution of his

will, lieally he wished them to found a Socialist school for

teaching the system of one llobert Owen, and the judge con-

sidered that it was proved that he communicated this intention

to them before making his will, and said he was satisfied that

tliey would carry out his intentions ; but one of them denied

that any communication was made U) liim.

The Vice-Chaucellur considered, tliat if tliey hud stated tliat
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they would not cany out the testator's intentions, he would not

leave left them the property, and they were fixed with a trust

accordingly : and that the case was the same if the communica-

tion was made to only one of them, as it was clear that the gift

was made on the faith of the assent of that one to the testator's

wishes. The Vice-Chancellor also considered that the burden lay

on the defendants of shewing that the trust did not affect the

whole residue, if they contended that such was the case. The
trust was void as to the realty and impure personalty, whether

the object were charitable or illegal ; and an inquiry was directed

as to the teaching of Eobert Owen in order to settle the devolu-

tion of the pure personalty.

The Vice-Chancellor stated in this case that he fully agreed

to the principles laid down in Hugucnin v. Bascley (14 Ves. 289),

that no person can claim an interest under a fraud committed

by another; and he considered the case to come under that

principle, if the intention was only communicated to one of the

devisees.

Lomax v. Ripley (3 Sm. & Giff. 48) (Feb. 1855, V.-C. Stuart).

Testator by will gave the residue of his estate to his wife, and

left a letter, which was not communicated to her, saying that he

wished her to keep £1500 a year and certain specific property

and bestow the rest in charity. She admitted that she knew
that he intended to leave her that amount and wished the rest

to be devoted to charity ; but it was proved that he purjDOsely

abstained from telling her that he had left the whole to her, lest

the doctrine of a secret trust should be brought in, and she

thought that he could and would carry out his charitable inten-

tion himself. A bill by the testator's nieces claiming the pro-

perty as being given on a secret illegal trust was dismissed with

costs.

Wallgravcw. Tchhs (2 K. & J. 313) (Dec. 14, 1855, V.-C. Wood).

Testator gave to T. and M., as joint tenants, £12,000 free from

legacy duty. He also devised certain freehold lands at Chelsea

and Earl's Court to T. and M., their heirs and assigns for ever,

as joint tenants. The will contained a residuary devise and
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bequest. The residuary devisees and legatees claimed both the

land and money given to T. and M., on the ground that the

testator intended the money to be laid out upon the land, in

building a church and almshouses, and endowing them. T. and
M. admitted that the testator intended the property, or at least

the bulk of it, to be applied for charitable purposes, and that he

had selected them as persons interested in charitable and re-

ligious objects, knowing one personally and the other by char-

acter, with that degree of confidence which a knowledge of

character enables a donor to have, as to the probable application

or use of a gift. They admitted also that they considered it

would be proper for them to apply the property accordingly, and

that they had discussed schemes between themselves and with

other persons, for building a church at Chelsea and other

matters. But it was proved that the testator had not communi-
cated his intention to either of them during his life, and his in-

tention was only shewn by the evidence of liis solicitor and an

unsigned document prepared by the testator's direction

:

Held, that T. and M. took the money and land absolutely

free from any trust whatever. And the bill was dismissed

with costs. The judgment contains a full disquisition on the

law.

Tee V. Ferris (2 K. & J. 357) (Feb. 1856, V.-C. Wood).

Testator by will and codicil gave the ultimate residue of the

proceeds of sale of his real and personal estate to P. and D. and

three other persons as tenants in common, and appointed them

executors, with a clause forfeiting the shares of any who should

decline to prove. At the same time he signed a letter requesting

that the property so given might be applied for charitable

purposes.

Sixteen months after, on the day of his death, F.. at the

testator's request, summoned his solicitor to make a further

codicil, and the solicitor then read to the testator the original

will and codicil and the letter in F.'s presence, and prepared a

further codicil, which tlie testator executed. 1). renounced

])robate, but F. and tlic three »Alicrs proved. Tlic three
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others knew nothing of the testator's dispositions until after liis

death

:

Held, that the three others took the property given to them

free from any trust ; but that the share given to F. was affected

with a charitable trust, which was void as to the proceeds of

realty and impure personalty, and the testator's heir-at-law and

next of kin respectively were entitled to the same.

The Vice-Chancellor distinguished Biissell v. Jackson (10 Hare,

204) as being a case in which one of two devisees procured a

devise to be made to himself and another.

In Carter v. Green (3 K. & J. 591) (July, 1857, V.-C. Wood)

there was a legacy to four persons upon a charitable trust,

followed by a codicil saying that if the trust was void he gave

the property to the same four persons as joint tenants, free from

Gift over any trust or condition whatever, expressed or implied. The

Vice-Chancellor expressed an opinion that the second gift would

be perfectly good, if the first was not so, but he held the first

gift to be valid, so that the question as to the second did not

really arise.

Moss v. Cooper (1 J. & H. 352) (Feb. 1861, V.-C. Wood).

Testator gave a number of charitable legacies out of his pure

personalty, and thereby exhausted it, and then gave the residue

of his 'estate, consisting of realty and impure personalty, on trust

for G., S., and 0. in equal shares.

The testator wished the residue to be applied for certain

charitable purposes and informed G. of the same. G. wrote

down the testator's wishes and communicated them to S. and O.

S. told the testator on one occasion that he would carry out his

wishes, but 0. never mentioned the subject to the testator,

though he saw him at times, nor did the testator speak to 0. upon

it. G. died before the testator. The heir-at-law and next of kin

claimed the residue. S. died during the suit

:

Held, that G. must be presumed to have communicated the

testator's wishes to S. and 0. by the testator's authority, and

that the case was the same as if the testator himself had com-

municated them ; and that S. by word of mouth, and 0. by
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silence, had made the testator believe that they would carry out

his wishes ; and the heir-at-law and next of kin were entitled

to the property.

In the course of the judgment his Honour said :
" The only

material distinction between a will made on the faith of a

previous promise and a will followed by a promise is tliis : if on
the faith of a promise by A. a gift is made in favour of A. and B.,

the promise is fastened on the gift to both, for B. cannot profit

by A.'s fraud. But if the will is first made in favour of A. and

B., and the secret trust is then communicated only to A., the gift

will be fixed with a trust mth respect to A., but not so as regards

B. ; because in tliis case the gift to B. is not obtained by the

procurement of A., and is not tainted with any fraud in procuring

the execution of the will."

Sivcetimj v. Sivccting (12 W. K. 239) (Dec. 1864, V.-C. Kin-

dersley).

In this case a testator devised land to A. for life and then to B.

B. died devising all his land to C. on certain trusts for D. and

E. It was admitted that B. was affected with a secret trust for

a charity ; and no heir of the original testator could be found,

C. filed a bill against the Crown and the beneficiaries under B.'s

will.

It was held that the legal estate passed to B., and from him to

C, and that there was a resulting trust for the heir of the

original testator, and an inquiry was dii'ected as to who was

such heir.

Jones V. Badlcij (L. E. 3 Eq. 635) (January, 1866, Eomilly,

M.K. ; on appeal, L. K. 3 Ch. 362, Lord Cairns). A testatrix

gave the residue of her realty and impure personalty to Joliu

B. and James his son, as joint tenants, and she gave the residue

of her pure personalty to found a certain charity. It was

proved to be her wish that the realty and impure personalty

should be applied for cliaritable purposes, but it was clear that

she made no communication on this point to James B. Lord

Komilly, liowever, held on the evidence tliat she communicated

her intention to John 15. and that he acquiesced in it, and made
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a decree in favour of the heir-at-law and next of kin of the

testatrix. This was reversed on appeal on the ground that no

communication to John B. was proved.

Tlie question whether a communication to one devisee would

affect the other, does not appear to have been very carefully

considered in this case ; nor the distinction taken in Moss v.

Cooper, between a promise before the will and a subsequent

promise. Lord Eomilly, however, stated that he considered that

the testatrix communicated to John B. the contents of her will,

meaning therefore a subsequent communication.

Spriiifjctt v. Jennings (L. R. 10 Eq. 488) (June, 1870, Eomilly,

M.K.) A testatrix by deed conveyed land to three trustees to

be the site of an almshouse, and directed a sum of £3000 to be

laid out in building it. The deed was enrolled, but she died

within twelve months after executing it. By will she left the

same land to two of the trustees, and a third person as joint

tenants. It was proved that she wished the devisees to carry

out the trusts of the deed and had had frequent conversations on

the subject with one of them, who was also a trustee of the

deed, and believed he would carry out her wishes. It is not

stated whether there were any conversations before the will, but

probably there were. This was held to vitiate the devise. The

words used in the report look as if the judge treated the devise

as being void at law, but his attention was not called to that

point. This is a clear case in which a trust fixed upon one of

several joint tenants vitiated the devise to them all ; but this

point does not appear to have been argued.

Gift of rest Another point decided in this case was that the co-heiresses

residuary. ^^ ^^^^ tcstatrix took the land, although the will contained a

devise of the rest of the testatrix's land in the same parish.

On this last point an appeal was taken, but the judgment

was affirmed {Sprinrjctt v. Jennings (L. R. 6 Ch. 333) (February,

1871, L.JJ.)).

lioi'jhotham v. Dimnctt (8 Ch. D. 430) (March, 1878, V.-C.

IMalins). A testatrix wished to leave all her property in charity,

l)ut her solicitor explained the law to her about secret trusts.
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She thereupon got hhn to make a will leaving her pure personalty

in charity, and her impure personalty and the proceeds of her

realty to him and M. in equal shares, for their own respective

use and benefit. On the same day she signed a paper prepared

by the solicitor, saying, " I have made this bequest to enable

D. and M., if they think fit, but not otherwise, to benefit the

funds of certain public institutions in which they are aware I

take an interest, but I hereby expressly declare that I have not

imposed any secret trust or confidence upon the said D. and M.
in regard to such institutions, nor have they or either of them

given me any express promise or assent to devote the whole or

any portion of the moneys so bequeathed to them for the benefit

of such public institutions or any of them, and I declare that

with regard to the application of the moneys so bequeathed to

the said D. and M., it is my wish and intention that they should

have the most entire and uncontrolled discretion, and I have

made this declaration for the purpose of explaining fully my
intentions with regard to such bequest in case any of my
relations should call the same in question, and to shew that I

am fully aware of the disposition I have made, and that there is

no legal obligation on the part of the said D. and M. or either

of them to apply any part of the moneys bequeathed to them

otherwise than as mentioned in my said will."

M. knew nothing of the will until after the testatrix died.

The Vice-Chancellor considered it clear that M. was not

affected by the communication made to D., as they took as

tenants in common, though it would have been otherwise if the

gift had been to them as joint tenants. He held also that under

the circumstances the testatrix did not impose any trust upon

D., and that the gift to him was good also.

We ought to add here a notice of the case of Boycs v. Carritt

(26 Ch. D. 53) (March, 1884, Kay, J.). There a testator made

a will leaving all his property to his solicitor, and the solicitor

undertook to apply it upon such trusts as the testator should

communicate to liini by letter. Tlie testator made no commu-

nication to tlio solicitoi' diiriiiL,' his lifctiiiic, but he h'ft two
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letters, signed hut not attested, saying that he wished the solici-

tor to keep £25 and make over the rest of the property to A,

He told A. of these letters and the effect of them ; and they were

found among his papers after his death. The solicitor wished to

act upon the letters.

It was held that the solicitor became a trustee upon an inde-

finite trust, and that as the letters were neither communicated

to liim nor attested as codicils, they did not give definiteness to

the undefined trust ; and the solicitor was a trustee for the next

of kin. A contrary decision would have enabled an unattested

document to take effect as a codicil.

We ought also to mention here the case of O'Brien v. TyfiseM

(28 Ch. D. 372) (Dec. 1884, V.-C. Bacon), which will be found

stated in the chapter on Church Building. There was a secret

trust alleged in that case for a purpose excepted out of the

Georgian Mortmain Act, and the trust was held to be good, so

that no claim could be made by the heir-at-law. The case pre-

sents a difficulty, inasmuch as the Church BuildingAct, 43 Geo. 3,

c, 108, enables such a devise to be made by a will executed three

months before the testator's death, and the trust appeared to be

under discussion during that interval. In general, however,

if a trust is imposed on a devisee which might have been

incorporated in the will, the trust is good and will be enforced.

Voluntary Covenants.

Just as the Court will not let the Georgian Mortmain Act be

evaded by a secret trust, so it will not allow it to be evaded by

a voluntary covenant to pay money to trustees for a charitable

purpose. Such a covenant has been treated as equivalent to a

legacy {Jeffcrics v. Alexander (8 H. L. C. 594) ; Fox v. Loivnds

(L. E. 19 Eq. 453)). However, in Emley v. Davidson (19 Ch. D.

156) a man covenanted to pay £20,000 to trustees for his wife

and himself for life, and then as she sliould appoint, and she

appointed to charity, and the £20,000 was held payable out of

his impure personalty.

Jeffcrics V. Alexander (8 H. L. C. 594) (July, 1860 ; reversing
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the decisions of the Lords Justices and the M.E. in Alexander

V. Brcimc (19 Beav. 436 (July, 1854), and 7 De G. M. & G. 525)

(July, 1855)). A testatrix executed a deed whereby he covenanted

with certain trustees that he would invest £60,000 in consols,

in their names within twelve months ; and that, if he did not do

so, his executors should do so after his death, but subject to the

prior payments of his debts and legacies, and the deed declared

trusts of the £60,000 for the benefit of the poor of Ipsw^ich. He
retained the deed in his own possession until his death, and only

mentioned it to others upon his death-bed.

It was held that the £60,000 could not be paid out of realty

or impure personalty.

Fox V. Loivnds (L. E. 19 Eq. 453) (February, 1875, Jessel,

M.E.). Testatrix by deed covenanted with trustees that she

would pay £100 a year during her life towards the stipend of a

chaplain at a certain infirmary, and would by deed or will pro-

vide to be paid after her death a sum sufficient to produce £130

per annum in perpetuity for the same purpose.

By will she gave to the trustees of the deed such a sum as, if

invested in Government securities, would produce a clear £130

per annum.

She left sufficient pure personalty to pay this sum, and she

also left some impure personalty.

It was held that the gift must be treated as failing to the

extent of the proportion of the impure to the pure personalty.

This is in accordance with the principle of treating it as pay-

able out of both rateably, as discussed in the chapter on Adminis-

tration.

Emlcy V. Davidson (19 Ch. D. 156) (November, 1881, C. A. re-

versing V.-C. Bacon). E. executed a deed on August 8, 1868,

whereby he covenanted with trustees to pay them £20,000 to

be held on trust cither to retain the same as then invested or

with the consent of E. and his wife or the survivor to make

new investments in Government securities or railway debentures

and pay the income to tlie wife for life, then to \\. for life, and

tlien as the wife- sliould by will or coilicil a])p(iiiit. 'I'he wife by
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will dated the same day appointed certain legacies, some being

charitable, to be paid out of the £20,000 and the residue to be

paid to such persons as she should by deed-poll appoint. She

executed a deed-poll also dated the same day, directing the

residue to be applied for a charitable purpose. The wife died

in 1870 and K in 1877. The £20,000 had never been paid.

It was admitted that the deed-poll must be proved as testa-

mentary.

The Court of Appeal, reversing V.-C. Bacon, held that the

transaction was valid, and that the wife at her death was simply

entitled to a reversionary interest in the trust fund, which was

then a personal debt due from her husband as a covenant under

seal, and that such property was pure personalty, which she

could bequeath in charity. The whole was therefore payable

out of the assets of her husband, whatever the nature, of those

assets was.
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CHAPTER XXX.

On Crown Eights by Sign Manual.

We liave seen that Parliament thought fit to vest in the Crown Supersti-

all land devoted to superstitious purposes prior to the reign of

Edward VI. We have also called attention to an Act of 1 Eliz.

vesting in the Crown all property devoted to such purposes

during the reign of Queen Mary, and a still later Act of similar

import. But we have seen that these Acts were not prospective,

and that superstitious trusts created subsequently to them have

been held void for the benefit of the residuary beneficiary. On Forbidden

the other hand, property devoted to forbidden religious trusts
trusTs°"^

has been held to fall under the power of the Crown to appoint

to otlier charitable purposes by sign manual as it is called. The

Courts held that such trusts shewed an intention of charity, but

mistaken charity, and they seemed to think that the Crown as

parens ixitrim ought to liave the right to remedy the testator's

mistake. In the same way some judges seem to have thought Undefined

that if a testator gave property in charity, without specifically trusts.^

defining his objects, the Crown had the right to fdl in his out-

line and define the objects who should enjoy it.

This is first found in certain proceedings narrated in the Early de-

reports of A.-G. V. Matthcios (2 Lev. 167) (T. T. 1070) and A.-G. '^;^
""

V. Peacock (Finch, 245) (H. T. 1676-7). It seems tliat H. Fryer "ghta.

by will appointed that certain land should be held on trust to

pay £100 per annum to tliree parishes for tlieir poor, and, after

appointing some other charitable trusts which determined,

directed the trustees to stand seised of the residue to the use of

tlie poor in general for ever. His heir contested this will in

the Court of Wards in 8 Car. 1, 1032-3, and it was referred to

tlie king, Charles I., \v1k), l)y the advice of Lord Keeper Coventry

2 E
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(wlio died Jan, 1G40), awarded that the £100 per annum should

be paid to the parishes in certain shares, £80 per annum to the

rebuilding and repairing of St. Paul's, and the rest to the heir.

The case in the Court of Wards seems to have borne the name

of Frier v. Pcacoch. At a later date a commission was issued

out under the Statute of Elizabeth, and the commissioners settled

tlie whole land to charitable uses without regard to the king's

award. This decree of the commissioners was quashed by Lord

Keeper Finch, who entered into ofQce in Nov. 1G73, the ground

of decision being that a trust for the poor in general M-as to be

determined by the king in the Court of Chancery on information

by the Attorney-General, and was not within tlie jurisdiction

of the commissioners. An information was then brought, and

on the hearing in T. T. 1675 the Lord Keeper held that the

charity belonged to the king to dispose, but only to the poor,

and that the appointment to St. Paul's was bad, and directed

the case to stand over for the king to appoint (A.-G. v. 3faithevjs

(2 Lev. 167)). The king thereupon appointed the surplus to the

benefit of the children of the new Eoyal Foundation in Christ's

Hospital, being forty poor boys therein, educated in a mathe-

matical school, and to learn the art of navigation. This appoint-

ment was confirmed in A.-G. v. Peacock (Finch, 245).

Note.—The report in Finch mentions King Charles 11. instead

of Charles I., and is dated H. T. 28 Car. 2, 1675-6, but H. T.

28 Car. 2 was in Jan. 1676-7, and the hearing reported in Finch

is clearly later than that in Levinz, and is referred to in the

last lines of the last-mentioned report.

This case was soon followed by two others, in which the same

decision was given under slightly different circumstances. The

cases were as follows :

—

Clifford V. Francis (Freem. 330) (M. T. 1679, Exch.). A man

devises the surplus of his estate, after debts paid, to his executors,

to be disposed of by them in pious uses ; the question was

whether the commissioners for charitable uses had power of

this ? And the Court took this difference :

That when money is given to a charity, without expressing
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what charity, then the king is the disposer of the charity, and a

bill onght to be prepared in the Attorney-General's name for

that purpose.

But if the charity be expressed, then it is in the power of the

commissioners for charitable uses.

A.-G. V. Sijdcrjin (1 Vern. 224 ; 7 Ves. 43, n., 70, 71) (Feb.

1683). Testator by his will charged certain real estate with the

raising of £1000 out of the profits to be applied to such charit-

able uses as he had by writing under his hand formerly directed.

ISTo such writing was found. The king directed the money to

Ijc applied for the mathematical boys at Christ's Hospital

:

Held, that the king had the right so to appoint it.

We ought next to mention an Anonymous Case in M. T. 1702

(Ch.), reported in 2 Freem. 261, and quoted in full in 7 Ves.

73, 74 :
" It was said, and not denied, that if a man deviseth

a sum of money to such charitable uses as he shall direct by a

codicil to be annexed to his will, or by a note in writing, and

afterwards leaves no direction, neither by note or codicil, the

Court of Chancery hath power to dispose of it to such charitable

uses as the Court should think fit.

" And so it was held in the case of Mr. Syderfin's will and

the case of one Jones ; but if the will points at any particular

charity, as for maintenance of a schoolmaster or poor widows,

then the Court of Chancery ought not to direct it to any other

purpose but such as is pointed out by the will. As if a devise

should be for such school as he sliould appoint, and appoints

none, the Court may apply it for what school they please ; but

for no other purpose than a school, although it may be for

what school the Court thinks fit."

It will be seen that the first proposition here laid down is

based on a wrong recollection of the case of A.-G. v. Sydcrjin,

as the decision there was that the Crown and not the Court

should appoint, and reference was to a past and not a future

writing. This dictum therefore cannot be relied on, in as far us

it substitutes the Court for the Crown in tlie first sentence ; but

the latter ))a)t (4" the dictum appears to be correct.

2 !•: 2
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On the oilier liand the right of the Crown was extended in

- A.-G. V.Bern/man (1 Dick. 1G8) (June, 1755), by Lord Hard-

wicke, to a case in which £500 was left by will to be disposed

of in charity at the discretion of B. B. died without exercising

his discretion, but by will purported to confer the discretion on

his brother. It was held that the distribution of the money

rested with the Crown. We shall see, however, that tliis case

is overruled by Moggridge v. Thackivdl.

The next case appears to be good law so far as this point is

concerned.

A.-G. V. Hcrrick (2 Amb. 712) (L. C. 1772). Testator, by

Avill dated August 10, 1732, devised realty and personalty to

H. on certain trusts, directing the ultimate residue to be paid

and applied to charitable and pious uses.

This was held to be a good charitable gift, to be applied as

the Crown might direct.

Law settled The law on this subject was finally laid down in Moggridge v.

'" ^^*^^- ThacUodl, which first came before Lord Thurlow in 1792 (3

Bro. C. C. 517) (1 Ves. Jun. 464), and was afHrmed on a re-

hearing by Lord Eldon in May, 1803 (7 Ves. 36). There the

residue was given to V. " to dispose of the same in such charities

as he shall think fit, recommending poor clergymen who
have large families and good characters." V. died before the

testatrix.

Lord Eldon, after reviewing all the cases, held that the Court,

and not the Crown, had the right to apply the fund. He thought

the right belonged to the Crown only where money was given

to charity generally and indefinitely without trustees or ol3Jects

selected ; but if a testator indicated his objects, or named some

trustee or trustees to select them, and such trustee or trustees

died without exercising the power, the administration of the

fund belonged to the Court.

In Moggridge v. Thackwell the testatrix had made an indi-

cation of some objects, and the judgment may appear a little

doubtful as to how far that circumstance affects the result.

This doubt is, however, set at rest by the case of Faice v. Arch-
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hisliop of Canterbury (1807) (14 Ves. 364). The gift there was

to the Archbishop of Canterbury and to the Archbishop of York

for the time being in trust for charitable purposes. The arch-

bishops declined to act, and Lord Eldon ordered a scheme to be

settled, saying that where the bequest is to trustees for charitable

purposes the disposition must be in that mode ; but where the

object is charity, without a trust (trustee ?) interposed, it must

be by sign manual. A succeeding archbishop was willing to

act, but that circumstance appears to have been treated as

immaterial.

In Ncwlcmd v. A.-G. (3 Mer. 684) (July, 1809) there was a But not

bequest of stock " to His Majesty's Government in exoneration obsei^ed

of the national debt," and Lord Eldon directed it to be trans- ^'''''^•

ferred to such person as the king under his sign manual should

appoint.

It is curious to find this decision after the principle laid down

in Mogfjridge v. Tliachivdl. It may be surmised that a different

course would be adopted now, and any stock so bequeathed

would be invested by the Court in the Government Funds, if

not already so invested, and the same transferred to the Com-

missioners for Eeduction of the National Debt to be cancelled.

In Mills V. Farmer (1 Mer. 55) (Lord Eldon, 1815) the bequest

was of a residue to two specified charitable purposes, " and other

charitable purposes as I do intend to name hereafter." No
trustees were appointed of this bequest, and the testator did not

name any other purposes thereafter. A scheme was directed.

Apparently the indication of two special purposes was sufficient

to entitle the Court to settle the application of the fund.

The law as laid down by Mor/yridge v. Thackioell has been

treated as settled in Ommaniiey v. Butcher (1823) (1 T. & R.

270), Haytcr v. Treyo (1828) (5 Russ. 113), and in other cases.

On this subject there is also a case of A.-(l. v. Marchioness of

Londonderry, stated in Shelford on Mortmain (pp. 272, 273),

with a reference to Reg. Lib. A. (1825, fol. 1553). In that case

land had been vested by two donors in trustees in 1685, witli a

direction that the rents and profits should be applied for certain
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charitable purposes, and to such other workhouses, schools, or

such other godly and charitable uses as the donors, or the

survivor of them, should appoint. The donors died without

making any appointment, and it was held that the Crown had

the riglit to appoint. It is rather difficult to reconcile this case

with the principle laid down in Morjuridfjc v. Thachivcll and with

the decision in Mills v. Farmer, for it is clear that some objects

were indicated to act as guides to the Court.

There is also the case of A.-G. v. Fletcher (5 L. J. jST. S. Ch.

75) (Nov. 1835, Lord Langdale, M.li.), stated in the chapter on

Incomplete Gifts, where the gift was " to charitable purposes

wliich should be thereafter speciiied, or in default according to

the best judgment of Isi , the sole executor," and M. renounced

probate, and it was held to go to charitable purposes as the king

by sign manual might direct. 33ut this decision appears to have

been given rather hastily, and it is not in accordance with

Mofjgridgc v. Thcichwell {ante, p. 210).

There is also an Irish case of Fclctn v. Russell (4 Ir. Eq. 701)

(June, 1842), where the decision is contrary to the rule laid

do^Ti by Moggridgc v. Thachwell. A bequest was there made to

a trustee to " be by him applied for such pious purposes and

uses as should appear to him," &c. The trustee consented to a

scheme being settled by the Court, but died before that was

done ; and it was held that the disposition of the fund belonged

to the Crown.
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CHAPTEE XXXI.

On Remoteness as affecting Charitable Gifts.

We have already noticed many cases of bequests for the estab-

lishment of new charitable institutions, where the testator's

object conld not be carried out by his own trustees alone, but

some act was required to be done by some other person, such as

a gift of land as a site for the institution. In such cases, if no

limit is fixed to the time within which all necessary conditions

precedent must be fulfilled, an objection may be raised that the

gift is not limited so as necessarily to take effect within the

period defined by the rule of remoteness. On considering tlie

cases, however, we find that the Court has not subjected such Ke.asonable

cases to this rule, but has adopted a very elastic principle,

namely, that all conditions must be fulfilled witliin a reasonable

time.

The cases on this point are not numerous, and we can proceed

at once to state them in chronological order.

In A.-G. V. Bishop of Chester (1785) (1 Bro. C. C. 444) a Fun,i hda

testator gave £1000 bank annuities to the defendant and S. for '"^"•^i"^"^'-"-

the purpose of establishing a bishop in His Majesty's dominions

in America. It was held that the fund should remain in Court

till it should be seen whether any such bisliop should be

appointed.

In Ilcnshcm v. Athlnson (1818) (3 Madd. 30G) a testator

gave large sums to establish a Bluecoat school and a liliud

asylum, adding, "but 1 direct tliat the said monies shall not be

applied in the purchase of land or the erection of buildings, it

Iteing my expectation that (jther pers(.)ns will at their expense Lapse of

purchase land and buildings fur those piu|)uses." Eight years
'ht yoars.
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elapsed after the testator's death, and no land had been given

when the case came before the Court. Nevertheless, the gift was

held good ; but the settlement of the maimer of administering

the charities was postponed until the accounts of the estate were

completed.

In A.-G. V. Master, &c. of Catharine Hall, Cambridge (1820)

(Jac. 381), a testatrix gave all her estates to trustees on trust,

when certain matters were performed, and a site of ground pur-

chased or procured for erecting a building for the reception

of six fellows and ten scholars in St. Catharine's Hall, then

to convey all her real estate to the master and fellows thereof

on certain trusts. The testatrix died in 1745. A decree for

Lajise of administration of her estate was made in 1752 ; and in 1769
twentv-

four years, the estates were conveyed to the college under the direction ot

the Court.

In the case of Mayor of Lyons v. East India Company (1836)

(1 Moore P. C. 175) the effect was considered of a bequest of

property in Bengal to establish a charitable institution at

Lucknow in the semi-independent kingdom of Oude. The Privy

Council directed the fund to be retained pending inquiries as to

the feasibility of effecting the testator's object. Lord Brougham

relied on A.-G. v. Bishop of Chester (1 Bro. C. C. 444) as a pre-

cedent for this course, and added—" No doubt, in that case, if

some years had elapsed, and no prospect appeared of an episco-

pal establishment in Canada, the Court would then have declared

the legacy void, and distributed the fund to the parties entitled.

So here, if it shall be found, either at first that there can be no

application of the fund in the manner directed by the wdll, or

that the trustees, after making the attempt, fail in it, the

Court will then direct the same application to be made of it,

which they would have done had the bequest been at first

declared void."

Some comments approving of the above-mentioned cases of

Henshavj v. Atkinson and A.-G. v. Bishop of Chester may be found

in the judgment of Lord Cranworth in Philpott v. The President,

&e. of St. George's Hospital (1857) (6 H. L. C. 338, see pp. 358-
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360), but the precise point which we are now considering did not

arise in that case. Nor did it arise in the case of Downing College,

there referred to, which will be noticed in our chapter on Cij-pres

or Original Failure.

Our point, however, arose in Girdlcstonc v. Creed (10 Hare,

480) (February, 1853) (see the chapter on Exceptions to the

Georgian Mortmain Act), wliere a bequest was made for build-

ing and endowing a church at a place where none existed, and

£500, being the amount authorized by the Act 43 Geo. 3, c. 108,

was set apart and an inquiry was directed whether there were

any means of applying it to the object named {ante, p. 374).

Our point also arose in Sinnctt v. Hcrhert (1872) (L. E. 7 Ch.

232), where Lord Hatherley reversed V.-C. Bacon (L. R. 12 Eq.

201). There a testatrix left her residue to her executors " upon

trust to be by them applied in aid of erecting or of endowing an

additional church at A." The Lord Chancellor held that the

testatrix intended a church in addition to all which existed at

her death, and that the pure personalty might be bequeathed

for the alternative of endowing such a church, and £500 of im-

pure personalty towards erecting or endowing it, under the Act

43 Geo. 3, c. 108. He cited with approval A.-G. v. BishojJ of

Chester, with an intunation that the Court would not retain a

fund for an indefinite time in such a case, and then directed an

inquiry whether the funds given for the purpose of aiding in

erecting or endowing a church at A. could be so laid out and

employed.

The next case calling for notice is Chamherlaync v. Broelett

(L. R. 8 Cli. 206) (T)eceml)er, 1872), which appears at first sight

to l)reak in upon the uniformity of the course of decisions on this

subject. In that case there were gifts for the erection of alms-

houses at certain places, " when and so soon as land shall at any

time be given for the purpose." The Master of the Rolls held

all the gifts to be void for remoteness, inasmuch they were de-

pendent on an event, wliich might not arise for an indefinite

time. The Court of Appeal gave a different decision from the

Master of the Rolls on the ground that there were other exjjres-
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sioiis in the will, which devoted the whole property to charity

immediately on the death of the testatrix ; and, that being so,

it was immaterial that there was an indefinite suspense or

abeyance of its application, or its capability of being applied to

the particular use for which it was destined ; as in default

thereof, it would be applicable cy-pres. But Lord Selborne, in

Trust for rjivinu; iudOTnent, said, " If the trust for charity is itself con-
charity o o J o ' '

_
.."',.

may i.e too ditioual upou a futurc and uncertain event, it is subject, m our
remote. judgment, to the same rules and principles as any other estate

depending for its coming into existence upon a condition pre-

cedent. If the condition is never fulfilled, the estate never

arises ; if it is so remote and indefinite as to transgress the limits

of time prescribed by the rules of law against perpetuities, the

gift fails ah initio^ And the Lord Chancellor added more to

the same effect, but his judgment may well stand with the

earlier cases, which appear to establish that an immediate gift

to a charity which requires the provision of land, or the per-

formance of some other condition before it can take effect, is read

as being dependent on the performance of such condition within

a reasonable time.

The case of Ec Whites Trusts before V.-C. Bacon, July, 1882

(30 W. E. 837), and July, 1886 (33 Ch. D. 449), gives a com-

pleteness to this part of our subject which would otherwise be

wanting. The following is a statement of it :

—

A testator bequeathed £1000 on trust for A. for life and after

her death to the officers of the Tinplate Workers' Company, upon

trust as soon as conveniently might be after his decease, and

when a proper site could be obtained for that purpose, to build

almshouses for the use of blind, helpless, or decayed liverymen,

freemen, or (failing them) other men of the trade. The charity

Fund paid
^y^^g j^q ]^q managed by the officers of the company, and the

over after o J \
iai)se of testator expressed a hope that somebody would give an endow-

time''^*'^^*
ment. The gift was first held good if a site were provided by

others (30 W. li. 837) ; but it proved impossible to obtain either

site or endowment, though the company tried for four years to

obtain them; and the company being too poor to provide
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them, petitioned tlie Court tliat a scheme might be settled for

carrying ont the intentions of the testator Ijy giving pensions or

otherwise. Bacon, V.-C, said that the legacy had been given for

a particular ol)ject only ; and tliat, as that had failed, the legacy

lapsed and fell into the residue.

In contrast with Ec JVliitc's Trusts, we must mention the case

of Biscoe V. JacJcson, where money was bequeathed for the estab-

lishment of a soup kitchen and cottage hospital at S., in such

manner as not to violate the- IMortmain Acts, with further

bequests for the endowment of the institutions. This bequest

was held valid (W. X. 1881, 101 ; W. K 1882, 16), and an in-

quiry was directed, in answer to ^\•hich the chief clerk certified

that the fund could not be applied in accordance with the

directions of tlie will. The next of kin then applied for the ^'" --ipplied

money, but the Court held that the will shewed a general

charitable intention in favour of the poor of S., and ordered a

scheme to be settled for applying the fund cu-pfes (ante, p. 318).

With respect to the time within which future gifts for charit-

able purposes must vest, the law may be taken to be settled 1 )y

the judgment in Chainberlayne v. Broclcdt (L. E. 8 Ch, 20(5),

which has been mentioned above.

In the case of Comijany of Pm-tcrcrsY. Christ's Hospital (1683)

(1 Vern. 161) it was held that a Umitation over to a charity Gift to

1 r^ 1 • -1111 T charity oa
to take effect when a tenant m tail sliould go about to aliene, uncertain

was void. The Lord Keeper negatived the idea that the law ^^"j'*^'""'

would give effect to such a limitation in favour of a charity,

when it would not do so in favour of an individual. We may
observe, however, that a gift over to an individual on a prior

taker ffointi about to do a thing, is void for indefiniteness or

uncertainty {Mildmaifs Case (6 Co. Eep. 40)). The case

therefore only shews that a future gift to a charity to arise

on the fulfilment of an indefinite or uncertain condition, is

void.

The other point noticed in tlie judgment in Chavihrrlai/itc v.

Bruokdt is also clearly established, namely, that if property
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is absolutely devoted to charity, it is freed from the rules of

remoteness, and may be given over from one charity to another

on the happening of any event, at any time however remote.

Thus :—

In The Society for the Pro2M{/ation of the Gospel in Foreign

Parts V. A.-G. (3 Russ. 142) (December, 1826, M.E.) a testator

in 1715 willed that his executors should within one month, or

two at the furthest after the appointment and consecration by

lawful authority of two Protestant bishops, one for the continent,

another for the islands of North America, pay to the plaintiff

society £1000 to be applied in equal portions to the settlement

of such bishops in their sees. In the meantime he directed

the £1000 to be invested and the income to be applied by his

executors for the benefit of invalided missionaries of the society.

A decree in 1717 directed the £1000 to be invested and the

income to be applied as directed by the testator, until such

bishops should be consecrated. As a matter of fact, the income,

or a great part thereof, was accumulated, and the fund increased

to £9410 consols, £750 reduced annuities, and a large sum of

cash. In 1824 two bishops were appointed for islands of North

America, and there had long been two on the continent. The

society then brought this suit against the Attorney-General, and

the whole fund was ordered to be paid to them.

Again, in Christ's Hospital v. Grainger {IS^'d) (1 M. & G. 460
;

dismissing an appeal of the Attorney-General from the decree in

16 Sim. 83) property had been vested in the corporation of

Heading upon certain charitable trusts, with a proviso that if the

corporation should fail to perform the trusts for a whole year at

any time the property should be paid and transferred to the

corporation of London for the benefit of Christ's Hospital. The

corporation of Eeading made default for more than forty years.

It was held that the gift over was valid and could be enforced

even when twenty years had elapsed since the right to enforce it

first accrued. The mode in which the Statute of Limitations is

disposed of is far from satisfactory ; on appeal the Lord Chan-
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cellor suggested that the defendants became trustees for the

plaintiffs, biit he held that the Attorney-General, who was the

only appellant, could not avail himself of the statute.

This case shews also that beneficiaries may suffer through the

default of their trustee, when the settlor expressly so directs.

Here we may add :

—

Re Coningkms Will (8 W. E. 444) (May, 1860, V.-C. Wood).

A testator in 1718 devised lands to the use of the vicar of L.

for ever, upon condition that he should read or cause to be read

service in the cluirch of L. on every Wednesday, Friday, and

holy day, at 11 a.m., with a gift over on any neglect during the

rest of the life of the ne^lifrent vicar for the benefit of a certain

school in W. The vicar in 1860 had always been willing to

read ser\dce on the days named, but no one ever attended.

It was held that he had not been negligent, but an inquiry

was directed whether the intention of the testator could be

effected in any other way.

It has even been held that a clause avoiding a charitable gift on Oi- clause

a future event and bringing the property back to the representa- '^

j.^J°gj°^

tives of the testator, is good, although not so framed as only to to donor,

operate within the limits fixed by the rules against remoteness.

This appears to be established by the following cases :

—

A.-G. V. Pylc (1 Atk. 435) (Feb. 1738, Lord Hardwicke). The

report states :
" A. devises a freehold messuage at E. to tlie

charity school there, and directs the rents and profits shall be

applied for the benefit of the said school, so long as it shall

continue to be endowed with charity," and gives as the judg-

ment :

—
" Lord Chancellor : Where a sum of money is given to a

charity, so long as it shall continue to be endowed with charity,

it is only given quoufiquc, and when it ceases, if it is a gift of

real estate, it shall fall into the inheritance for the benefit of the

lieir ; if personal, into the residuum."

Tlie will in this case was evidently made before the Georgian

^Mortmain Act. The Lord Chancellor further made an order

declaring that the rents and profits of the messuage at E. ought
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to bo applied to tlie benefit of tlie charity scliool at R., so long

as the said charity school should continue to be endowed with

chanty, and directing the heir-at-law to convey the messuage to

the trustees of the school.

Walsh V. Secretary of State for India (10 H. L. C. 3G7) (May,

1863).

In 1770 a deed was executed between the directors and others

forming the East India Company, of the one part, and Lord Clive,

of the other part, whicli recited that Lord Clive liad made over five

lacs of rupees and another person had made over tliree lacs to

the company. It was agreed that the amount of tlie interest

thereon should be applied in paying pensions to disabled

officers of the company, and annuities to widows of officers of

the company, and the directors covenanted, amongst other

things, that if after January 1, 1784, they should " cease to

employ a military force in their actual pay and service in the

East Indies, and also ships for carrying on their trade and com-

merce, then and in such case, as soon as the said event shall

happen, they shall pay unto Lord Clive, his executors, &c., for

his and their own use, at the Treasury at Calcutta, the full sum
of five lacs of sicca rupees, but subject with the interest of the

three lacs of rupees, in the proj)ortion the said sums bear to each

other, to the payment of all such pensions and annuities, for the

lives of the persons then entitled thereto only, as shall, at the

time such event shall happen, be payable out of or chargeable

upon the said trust fund."

In 1834 the company ceased to employ ships, in obedience to

an Act of the previous year ; and in 1858 they ceased to employ

a military force, in obedience to another Act. The personal

representative of Lord Clive thereupon filed a bill claiming the

five lacs, subject to the payment of five-eighths of the existing

pensions.

The Master of the IloUs dismissed the bill, holding that the

Crown stood in the shoes of the company for all purposes, but

the House of Lords reversed this and made an order as prayed.
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But the point that the covenant was void for remoteness was
not taken, and the judges hekl that it was not a case of trust,

but an action on a covenant.

Puimlcll v. DLron (38 Ch. D. 213) (Feb. 1888, North, J.).

Testatrix bequeathed £14,000 to trustees upon trust in effect to

pay the income to the incumbent for the time being of the

district church at H. so long as he shoukl permit all the sittings

in the cliurch to be occupied free of rent, but in case any such

incumbent should make any claim for and receive any payment

in respect of the occupation of any pews or sittings in the said

church, the said trust fund should fall into and be dealt with as

part of her residuary personal estate :

Held, on the authority of Walsh v. Secretary of State for

India, that the direction in the will that in the events therein

mentioned, the fund representing the £14,000 should fall into

and be dealt with as part of the residuary personal estate, was

not void on the ground of perpetuity.

Parliament has, in some cases, given special powers for con- This

veyino; lands for certain charital)le purposes, and imposed on coiidition

^ ^
_ _ . ,

sometimes

such crrants the condition, that if the land ceases to be used for imi.osca

tlie purposes named, it shall revert to the former uses. ^
'^^^*

The statute 4 & 5 Vict. c. 38 gives such a power for school

purposes.

The statute 17 & 18 Vict. c. 112 gives such a power for

literary and scientific institutions.

The statute 3G & 37 Vict. c. 50, amended by 45 & 4G Vict.

c. 21, s. 2, gives such a power for places of worship, niiuister's

houses, and burial places.
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CHAPTER XXXII.

On the Question of Directing a Scheme ok not doing so.

We proceed to consider in what cases the Court will direct a

scheme to be settled, and in what cases it will order money to be

paid over without any such direction.

On reflection it will be seen that the execution of charitable

bequests may be committed to three different classes of trustees,

namely,

(1.) An existing corporation.

(2.) The officers of an existing unincorporated society.

(3.) Individual trustees.

And again, an existing unincorporated society may be a society

of long standing with an effectual system of calling its officers

to account ; or it may be a short-lived institution, where a

misappropriation on the part of the officials might easily pass

unnoticed.

In the case of individual trustees also, those named by the

testator may survive him and undertake the trust, or they

may die before him, or refuse to act in the matter.

Turning again to the nature of the trusts reposed, they may be

divided as follows :

—

(1.) Trusts for the general purposes of a corporation or unin-

corporated society, so that the money given falls into

the general funds thereof, and is applicable ac-

cordingly.

(2.) Other trusts authorizing an immediate distribution of the

fund.

(3.) Other trusts of a temporary nature.

(4.) Other trusts requiring the establishment of a permanent

charity.
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And in each of the three last-mentioned cases there may be

an expression by the testator that he entrusts the administra-

tion of his bounty to the trustees appointed by him. Moreover,

in each of the same cases the trust may be of a very general

nature, or it may be more or less defined by the testator.

Multiplying all the different cases of trusts by all the different

cases of trustees, we get a rather formidable total ; and it may
at once be said that all these different cases have not been

considered and decided on by the Court. Indeed, in many cases

the question of scheme or no scheme has not been argued before

the Court; but the judge has suggested a scheme and the

trustees have agreed to it; or he has proposed paying money
over, and no scheme has been asked for ; so that in unargued

cases the practice has not always been uniform.

The point has, however, been argued out in some cases, and

the decisions there given, and the principles to be deduced from

them, offer a guide by which a tolerable certain answer may be

given in any case as to whether a scheme should be directed or

not.

First of all, if an existing corporation is made the trustee, the Corpora-

rule is that the fund will be paid over to it without directing
tj°u"tce.

any scheme, unless the gift is directed to form a permanent

trust of which the income has a special application so as not to

fall into the general funds of the corporation. The case of The

Society for the Propagation of the Gospel in Foreign Parts v. A.-G.

(3 Euss. 142) (Dec. 1826) is a leading authority on this point.

The case will be found stated ante, p. 297, and more fully

p. 428. It will be seen that the fund in that case was affected

with a special trust, but it was capable of being applied at

once. On the other hand, in The Corporation of the Suns of

the Clergy v. Mosc (6 Sim. 610) (March, 1839) a fund was given

to a corporation on a special permanent charitable trust, and it

was held necessary to Ijring the Attorney- General before the

Court that he might superintend a scheme, as in Wcllhdovcd v.

JoncSy which is stated below.

2 V
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But if a corporation lias misapplied charitable funds with

which it has been entrusted, and the Attorney-General files an

information against it to enforce a proper application of the

funds, then a scheme may be directed, or the decree of the Court

may embody the directions for the future administration of the

trust (A.-G. V. Coopers' Co. (19 Ves. 186) (July, 1812)).

And when a surplus arises, which is not committed to the

discretion of the corporation, a scheme will in general be

directed.

Secondly, if the trustees are the officials of an unincorporated

society, several distinctions are drawn.

If the trust is for the establishment of a special permanent

charity, a scheme will be ordered.

The leading case on this point is that of Wcllhclovcd v. Jones

(1 Si. & Stu. 40) (Nov. 1822, V.-C. Leach).

A testator gave £5000 to his executors on trust to transfer

the same to the Theological Tutor, the Visitor, the President,

the Treasurer, and the Vice-President resident in Manchester of

Manchester New College, being an institution for training Non-

conformist ministers, then removed to York, the same to be

held in trust to pay the income in augmentation of the salaries

of such conscientious dissenting ministers as should stand most

in need of such assistance, and as the trustees should approve,

with further trusts of like nature in case the institution should

cease. And the testator empowered the first trustees to make

rules and regulations for distributing the income and preserving

the capital.

The first trustees asked for payment of the fund to them

:

Held, that the Attorney-General must be made a party to the

suit. The Vice-Chancellor added :
" It has been held not to be

necessary that the Attorney-General should be a party where a

legacy is given to the treasurer of some established charitable

institution, to become a part of the general funds of that insti-

tution. And this exception is reasonal)le, for the Attorney-

General can have no interference with the distribution of their

general funds.
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" The Court will never permit this legacy to come into tlie

hands of the plaintiffs who now happen to fill the particular

offices in this society, but will take care to secure the objects

of this testator by the creation of a proper and permanent trust,

and will send it to the Master for that purpose ; and it will be

one of the duties of the Attorney-General to attend the Master

upon that subject."

We may here observe at once that when the Court directs a

scheme in such cases, the trustees named by the testator have

the right to draw up a scheme and submit it for approval, and

the Attorney-General is then allowed to suggest any alterations

in it.

As an instance of a fund being paid over to the officers of Purposes of

socititv.

an unincorporated association, when given for the general pur-

poses of the association, we may cite Carter v. G-rccn (3 K. & J.

591) (July, 1857), where a bequest was made to the treasurer

of the Village Itinerancy, *' to be appropriated for the pious and

benevolent purposes of that association." Evidence was given

of the constitution of the Village Itinerancy, and the legacy was

ordered to be paid to its trustees, with a declaration that it was

not to be laid out in land (see the chapter on Mortizing, p. 329).

In Shrewshury v. Horiiby (1846) (5 Hare, 406) there was a

gift of a terminable annuity to the trustees of an unincorporated

association on trusts much resembling those in Wcllhdoved v.

Jones, but the question of ordering a scheme does not seem to

have been raised.

A curious point on this subject arose in Walsh v. Gladstone

(1 Phill. 290) (Dec. 1843). There a testator gave "a sum of

£4000 to the Rev, T, R. to be applied to the use of Ampleforth

College, in Yorkshire." The Rev. T. R. was not an officer of the

college, and he also died before the testator.

The legacy was claimed on petition by the president of the

college, who gave evidence that it had existed since tlie be-

ginning of the present century for educating Roman Catholics
;

that it was governed by a president, who had control of its

revenues and property, antl was alone entitled to receive its

2 F 2
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money, and conduct its expenditure. The question was carried

to the Lord Chancellor, who said :
" Whether a scheme should

be directed or not will depend upon the information I may have

as to the nature of the institution and the situation of the officer.

If there are already existing funds belonging to the institution,

and if the president, who has the management of those funds, is

appointed for life, so as to give liim a permanent character, the

legacy may perhaps be paid to him without referring it to the

Master to settle a scheme. But suppose the president held his

office by a precarious tenure—by an appointment from year to

year, for instance—and that the institution was supported by

voluntary contributions, then it might be right that a scheme

should be settled. If there is a character of permanence in the

institution, and in the situation of the officer, the Court will hand

it over to liim without a scheme, as was done lately in the case

of the Venice Charity (Cockhurn v. Raphael (L. C, May 9, 1842)).

Where a testator, who is a Eoman Catholic, leaves money for

the use of a Eoman Catholic establishment, all I have to do is

to see that it is applied to the use of that establishment, and

that it is paid into hands in wliich it will be safe. I have

nothing to do with the internal management, discipline, and

mode of education in such an institution,"

Evidence of The petition accordingly stood over, and further evidence

society. was givcn that the college had been established in 1802, as a

continuation of an older institution in France which was broken

up at the Revolution ; that its object was to educate laymen as

well as ecclesiastics ; that it was governed by persons educated

there and afterwards ordained ; that the president was elected

every four years by the governors, and was treasurer, and

managed its pecuniary concerns, for which he was accountable

to an auditor. Several Eoman Catholic peers also deposed that

they had been educated at the college, and that it was a per-

manent institution, and they testified to the respectability of the

president.

On this further evidence the Lord Chancellor ordered the

money to be paid to the president.
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It will be observed that in this case the trustee named by the

testator had died, and the decision, therefore, does not apply to

the case of a bequest by a testator direct to the officers of a

society for the use of a society. But there may well be other

cases in which evidence should be tendered of the nature

required by the Lord Chancellor in this case.

We may next mention the case of Lea v. Coohc (34 Ch. D.

528) (Feb. 1887, North, J.).

A testator bequeathed thus :
—

" To General William Booth

the sum of £4000 for the spread of the Gospel." He gave other

legacies in the same words. The Court considered that he did

not intend the establishment of a permanent trust. Tliere was

evidence that the legatee bore the title '' General " as being the

chief officer of an association called the Salvation Army ; and

that in that capacity he was entrusted with large sums of

money, which he spent at his discretion for the purposes of the

association, and of which he published annual accounts. One

of the purposes of the association was, in fact, the spread of the

Gospel

:

Held, that the legacy should be paid over to the legatee with-

out directing any scheme, merely gi\T.ng general leave to apply-

It will be seen that this case holds an intermediate position

between legacies to the officers of an association and legacies

to individual trustees. The legatee was, in fact, the officer of

an association established for the purpose named ; but his

position was an autocratic one, resembling that of a legatee

uncontrolled by any association.

Thirdly, taking the case of individual trustees, we find the Privatp

following practice established :

—

trustees.

(a.) That if the testator directs the establishment of a per-

manent charity, a scheme will be directed, even tliougii he

expressly confides the details to the discretion of his trustees.

(&.) That if the testator's bequests authorize 'am immediate

distriljution, or a distribution at intervals for a limited period,

and tlie trustees are alive and accejtt the trust, no scheme will

Ije ordered. Tiiis result is arrived at, wlielln r (he testator
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expressly confides tlie details to the discretion of his trustees or

a discretion is merely implied from the nature of the case.

(a.) That if the trustees die or refuse to act, a scheme will be

directed.

An instance of a scheme being directed for a permanent

charity, though confided to the discretion of the trustees, will

be found in A.-G. v. Stcjmey (10 Ves. 22), which is stated in the

chapter on Dependent Gifts [ante, p. 332).

An instance of a fund being paid over without a scheme,

when the trust authorized an immediate division, will be found

in In re Barnett (29 L. J. N. S. Ch. 871), stated in the chapter

on Cases of Eeligious Trusts {ante, p. 130).

Instances of funds being paid over, when the trusts were

only temporary, will be found in Waldo v. Calcy (16 Ves. 206)

(May, 1809) {ante, p. 190), Powcrscourt v. Powcrscourt (11 Moll.

616) (Nov. 1824, Ireland) {ante, p. 199), and in Horde v. Earl

of Suffolk (1833) (2 M. & K. 59) {ante, p. 192). As the question

was argued out in the last-mentioned case it will be proper to

state it more fully.

In this case a testatrix directed her executor to pay to H.
" the sum of £180 annually, during the term of her natural life,

to be by her distributed in charity according to her own discre-

tion and judgment either to private individuals or public insti-

tutions in such sum or sums, way, and manner as she shall

from time to time choose, without limitation or control from any

person whomsoever." There were other gifts of annuities in

like manner, and an ultimate gift of the residue of the estate to

certain persons upon the same trusts.

Leach, M.E., said :
—

" This case appears to me not distinguish-

able from Waldo v. Calcy. In that case Sir William Grant,

considering that the widow had an absolute discretion as to the

disposition of the fund, made a declaration accordingly ; and

thinking a scheme unnecessary, he directed that any of the

parties should be at liberty to apply as there might be oc-

casion ... I shall follow a precedent so entirely in point, and,

declaring that the distribution of the several charitable bequests
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under the will is left to the absolute discretion of the several

legatees, I decline directing any scheme, leaving to any party

liberty to apply as there may be occasion."

The case of Baker v. Sutton (1836) (1 Keen, 225), stated in

the chapter on Indefinite General "Words, is inconsistent with

this principle. A scheme was there ordered under a gift

authorizing an immediate distribution at the discretion of

trustees. But the point was not argued {ante, p. 200).

Instances of schemes being directed, when the trustees named

by the testator died or refused, may be found in A.-G. v. Laives

(8 Hare, 32) (Nov. 1849) (ante, p. 129), where the trust autho-

rized an immediate distribution ; and in A.-G. v. Gladstone

(13 Sim. 7) (June, 1842) (ante, p. 137), where the Court held

that a permanent trust was intended.
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CHAPTER XXXIII.

On the Cy-pres Doctrine.

In charity cases we are constantly meeting with references to

the cy-pres doctrine. On analysing the cases in which this

doctrine is applied, we find that they are divisible into several

1. Fund at clistinct classcs. One clear class of cases is that in wliich a
first a])-

plicabie, testator has devoted property for ever to the performance of
but sub- gome charitable purpose for which there is scope at first, such
sequent jr r i '

failure of as the release of captives in Barbary—but in the course of time
° ^^^ ^' there cease to be any objects of such charity. In these cases it

is settled law that property once devoted to charity is so devoted

for ever, and on failure of the primary object, the property will

be applied to some other charitable purpose.

A.-G. V. Bisliop of Llandaff (cit. 2 M. & K. 583) (March,

1819) ; Hmjtcr v. Trego (1830) (5 Euss. 113) ; A.-G. v. Gibson

(1835) (2 Beav. 317, n.) ; A.-G. v. Ironmongers' Company (2

M. & K. 576) (Nov. 1834) ; A.-G. v. Ironmongers' Comp)any

(Betton's Charity, 1840) (2 Beav. 313) ; Incorporated Society v.

Price (1844) (1 Jo. & Lat. 498) ; A.-G. v. Fraiinces (W. K 1866,

280) ; A.-G. v. Eanhey (L. R. 16 Eq. 140, n.) (Nov. 1867)

;

A.-G. V. Bunce (L. R. 6 Eq. 5G3) (April, 1868) ; In re Temple-

moyle School (1869) (I. R. 4 Eq. 295) ; A.-G. v. Stewart (L. R. 14

Eq. 17) (March, 1872); In re Prison Charities (L. R. 16

Eq. 129) (April, 1873) ; Spiller v. Maude (32 Ch. D. 158, n.)

(July, 1881) ; Wilson v. Barnes (38 Ch. D. 507) (May, 1886).

See also A.-G. v. Eccrl of Craven (1856) (21 Beav. 392), stated

later in this chapter.

In these cases the Court has professed to pick out tlie nearest

purpose to the testator's original intention, which could be
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found ; and it has been guided in its selection by considering

any other charitable objects, to which the testator made

bequests.

A second class of cases, in which the cy-pres doctrine is 2. income

referred to, comprises those in which property is devoted to exhausted,

some charitable purpose, which exhausts the income at first, but ''y^^
"^^*^'

in the course of time the income grows and shews a surplus, surplus.

These cases are discussed in the chapter on Charge or Trust,

and we see that when the whole property is devoted to charity

the surplus is appKed to increase the original gifts, or to

analogous purposes on the cy-pres principle.

A third class of cases is that in which the entirety of certain 3. Original

property is devoted to some charitable purpose which is not income!

°

sufficient to exhaust the income in the first instance. The

surplus income is then applied cy-pres if it falls to the Court

to apply it ; that is to say, if its destination is not committed to

the discretion of some specified trustee or trustees. Some cases

of this class will be found in the chapter on Charge or Trust,

(See also Bishoj} of Hereford v. Aclains (1802) (7 Ves. 324) in

the chapter on Poor (ante, p. 143).)

There remains yet a fourth class of cases in which the cy-pres 4. Original

doctrine is dragged in, and a very unsatisfactory class it is also. ^^\rlwsc or

It comprises a number of cases in which a testator has devoted objects,

property to some charitable or quasi-charitable purpose ; but

owing to some impediment either of law, or of the consent of

some person or persons, or the default of some expected set of

circumstances, the testator's object cannot Ije carried out in the

manner pointed out by him. The Comts have then held in

some cases that the testator had only a particular intention, and

that failing, the gift has failed ; but in other cases they have

held that beyond the particular intention expressed there was

a general intention of charity, and then the failure of the

particular intention has let in the general intention, and the

Court has applied the fund cy-jn-es.

The only principle, which we can see, (in wliii'h such a dis-

tinction could be logically based, is this, namely, that when the
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gift can be read as devoting the property to charity, and adding

a condition subsequent to the gift, then, if the perforiuance of

the condition becomes impossible, the gift becomes absolute
;

whereas, if the condition is precedent to the gift, and the con-

dition becomes impossible, the gift fails altogether. This is a

principle well known in private gifts, and it has been recognised

also in charitable gifts, and the following cases are good

examples of it :

—

In A.-G. V. Downing (1766) (Amb. 549, 571) a testator, by

will made before the Georgian Mortmain Act, devised all his

hereditaments for several estates for life and in tail, which deter-

mined or failed, with remainder to the use of trustees, in trust

to purchase with the rents and profits the inheritance of some

piece of ground in Cambridge proper for erecting a college, to

be called Downing College, and to build suitable edifices, and

to obtain a royal charter for the founding of such college, and

after the founding and incorporating of the college to stand

seised of all the said hereditaments in trust for it. The trustees

all died before their estate came into possession, and the defen-

dants entered into possession of the estates, as heirs of the

testator. This information was then brought against them, and

the charitable use was declared good. Five unsuccessful

attempts were then made to obtain a Crown charter, and none

being obtained, the cause came on for further directions (sub

nom. A.-G. v. Boivycr (1798) (3 Ves. 714)), and the defendants

claimed the rents, at least until a charter should be obtained.

It was- held that the granting of a charter was not a condition

precedent to the charitable use, and a scheme should be directed

for a college without a charter, and that the defendants must

account for all the rents since the death of the last tenant for

life.

Girdlcstonc v. Creed (1853) (10 Hare, 480). In this case a

lady had collected a considerable sum of money for the purpose

of building and endowing a church, and had invested some in

consols and left the rest in a savings bank at the time of her

death :
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Held, that the Attorney-General could not enforce the appli-

cation of the money, but that the same formed part of her

personal estate, subject to the right of the subscribers to recover

their subscriptions, the purpose for which the same were given

having failed.

This case treats a subscription for a charitable object as being

dependent on a sufficient sum being subscribed to carry out the

object ; so that on the collector dying and leaving the collection

incomplete, the subscribers became entitled to recover their

money.

Yates V. University College, London (L. E. 8 Ch. 454) (L. C.

Selborne and L. J. Mellish, March, 1873 ; affirmed in H. L., Feb.

1875 (L. E. 7 H. L. 438)). Bequest of pure personalty after

death of testator's wife to University College, London, on trust to

pay the annual income thereof to the Professor of Mineralogy

and Geology for the time being of that college as an endowment

of the said professorship.

This was treated as valid if standing by itself.

Further gift of other pure personalty after death of testator's Condition

wife " unto the said University College, London, for the purpose .^c^l^pt

^^^

of founding in it a new professorship of archaeology, for the re- 'ui^^.

gulation of which professorship I purpose preparing a code of

rules and regulations which I intend to authenticate under my
hand, and I hereby expressly declare my mind and will to be,

that as soon as conveniently may be after my decease my
executors shall communicate to the said University College the

fact of my said last-mentioned bequest to the said college, and

a copy of the said rules and regulations, and the said LTniversity

College shall within twelve calendar months next after the fact

of the said bequest shall have been so communicated by my said

executors as aforesaid, signify by writing under the hand of

their president, treasurer, or secretary their acceptance of the said

rules for the future regulation of the said professorsliip. And I

further declare that if the said University College shall decline

or refuse to accept the said rules for the regulation of the said

professorship, or shall not within the space of twelve calendar
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montlis signify to my executors in manner aforesaid their accept-

ance of the same, then I declare that the said bequest and

every other legacy and bequest herein or in any codicil hereto

contained in favour of the said University College shall be wholly

null and void, and the said stock and shares and all other benefits

hereby or by any codicil hereto by me intended for the said

University College shall sink into and form part of my residuary

estate."

The testator never prepared any rules or regulations for the

regulation of the said professorship

:

Held, that the condition as to acceptance of the rules was

subsequent to the gifts to the college and precedent to the gift

over to the residue, and therefore on its fulfilment becoming

impossible the gifts to the college became absolute, and the gift

over failed.

It cannot be said, however, that all the cases included in the

class which we are considering are referable to this very intelli-

ForbidJen gible principle. The class includes the cases which have been

tru'sTs!"^ already mentioned in the chapters on Religious Trusts. In those

cases property was devoted to the teaching of some form of

religion, as to wMch legal penalties were annexed at the time.

The particular purpose was illegal and could not lawfully be

carried out ; but the judges went on to hold that there was a

general intention of charity which should be carried out, and

that the Crown had the right to direct the application of the

property. The Courts, in arriving at this conclusion, were no

doubt influenced by the statute of 1 Edw. 6, c. 14, vesting in the

Crown all property theretofore devoted to any superstitious pur-

pose. The Courts seemed to think that future superstitious

gifts should fare as past ones, and they confused together super-

stitious trusts and trusts to teach forms of religion not sanctioned

by the law. This medley appears to have given rise to the

class of cases which we are considering. The result is most

unfortunate, as it renders an application to the Court indispen-

sable in every case not covered by authority in which a testator's

intention cannot be literally carried out ; and we therefore find
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in the report of every such case an argument by counsel appear-

ing for the Attorney-General, and contending that the fund

should be applied cy-p7-es.

The cases of doubtful and defunct societies afford instances of Doubtful

the application of this principle. We have seen in the chapter
'^"fy^^^

on that subject that if a gift is made to a society, which cannot societies.

be identified and possibly never existed, the fund is applied

ey-jjres by the Court (Loscoiiibc v. Wintringham (13 Beav. 87)

(Kov. 1850)). But if a legacy is given to an existing society,

which is dissolved before the testator dies, such legacy lapses

altogether {Broadhcnt v. Barroio (29 Ch. D. 560) (April, 1885)

;

Fisk V. A.-G. (L. E. 4 Eq. 521) (July, 1867)).

We may also refer here to the chapter on Dependent Gifts, Dependent

where it will be seen that if land is devised for the site of a ^

charitable institution, and money is left to build on the land

and endow the institution, the gift of the money fails as being

dependent on the devise of the land, and the fund is not applied

cy-2yres.

A leading case on the subject wliich we are considering in Doctrine

Mogrjridrjc Y. ThackiDcll (7 Ves. 36) (May, 1803), where Lord "^^Sion^

Eldon, after reviewing numerous authorities, summed them up established

by saying, " All the cases prove that where the substantial in-

tention is charity, though the mode by wliich it is to be executed

fails by accident or other circumstances, the Court will find

some means of effectuating that general intention."

As this decision is regarded as fixing this indefinite principle

in our law, it will be worth our while to discuss the cases on

which it is based, and see whether some more definite result

cannot be deduced from them.

We will take the cases mentioned in the judgment in Mofjaridyc The cases

V. Thackwcll in chronological order, and wiU add in the proper isuij con-

places a few cases bearing on the sul)ject, but uut mentioned in s'J*-''"*^^-

that judgment.

The first case is that sometimes called Frier v. Peacock and

reported as A.-G. v. Matthews (1076) (2 Lev. 167), and A.-G.

V. Peacock (1677) (Fiucli, 245). This case will be found fully
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stated in tlie chapiter on Crown Eights, and will be seen to be a

case of a gift to the use of the poor in general. It merely shews

that the law will carry out a charitable gift expressed generally,

and find some means of giving precision to it {ante, p. 417).

The second case is {Clifford v. Francis (1679)) (Freeman, 330),

which is also stated in the chapter on Crown Rights, and shews

that effect will be given to a gift to pious uses {ante, p. 418).

This tliird case is more to our purpose, and the following is a

statement of it :

—

A.-G. V. Coonibe (1679) (2 Ca. in Ch. 18). J. seised of land

in fee and^wr autre vie devised £10 per annum for ever out of

his lands " so long as there shall be a w^eekly sermon every

Saturday in St. Albans to be chosen by the greatest part of the

best inhabitants." No sermon had been preached on a Saturday

for many years.

The Lord Chancellor held that the mode of selection indicated

was a wild direction, but ordered the £lO per annum to be paid

and applied to maintain a catechist to be approved by the

bishop. He said charity was intended, though a mistaken

charity was expressed. He also ordered some arrears of the

annuity to be capitalized.

We have already mentioned this case of A.-G. v. Coomhe in

the chapter on Eeligious Bequests, and shewn that it is probably

identical with the AnonymoiLS Case (2 Freeman, 40), and we

can refer to a further statement of it in argument in 2 Vein.

266 {ante, p. 120).

It is probable that the preaching of such a sermon was never

started at all, and that the decision is to the effect that a

direction annexed to a trust for a preacher, that such preacher

shall be chosen by the greatest part of the best inhabitants of a

town, is void, and leaves the preacher to be appointed as the Court

may direct.

The fourth case mentioned in Moggridge v. Tliachivell is

A.-G. v. Syderjin (1683) (1 Vern. 224), which is also mentioned

in the chapters on Crown Eights and Incomplete Gifts. In it a

testator directed a sum of money to be applied to such charit-
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able uses as he had by writing under his hand directed. No
such writing was found. It was held that the king had the

right to appoint this money in charity. There appears to be

no reason for straining this case beyond the ground covered

by it {ante, pp. 208, 419).

The fifth case is A.-G. v. Baxter (1684) (1 Vern. 248), which

has been already mentioned in the chapters on Bequests for

Religious Purposes and for Ministers. We have seen that this

case was reversed on a rehearing {A.-G. v. Hughes (1689)

(2 Yern. 105)) ; and even had it stood, it would have been a

case of forbidden religious trusts, which stand on a peculiar

footing of their own {ante, pp. 120, 134).

The sixth case is A.-G. v. Guise (1692) (2 Vern. 266), also

stated in the chapter on Eeligious Bequests. It appears that the

Court handed over the property to trustees named by the testa-

tor, directing them to carry out his intention as nearly as they

could. The intention was to educate Scotchmen to be episco-

palian ministers in Scotland. There does not appear to be any

practical difficulty in this ; and the Court, by directing an

execution of the trust, must have held that there was no legal

objection. Tliis is not really a case of the cy-pres doctrine

at all (ante, p. 121).

The seventh case is the Anonymous Case (1702) (2 Freeman,

261), already mentioned in the chapter on Crown Riglits (p. 419),

which is a mere statement of the effect of some of the earlier cases.

The eighth case is one which has no real bearing upon the

subject, and merely shews that a trust of residue in a codicil will

supersede the trust of the residue contained in the will. The

following is a statement of the case :

—

Wheeler v. Sheer (Mosely, 288) (February, 1730) (L. C. King).

Testator by will directed his executors to employ the residue of

liis estate "to such charitable uses as by codicil I sliall appoint."

He made a codicil directing tlie residue to be applied " to such

uses and purposes as by any other codicil or codicils sliall be

directed and appointed," and he made no further ajipointmcnt.

The executors were given £100 npi(!cn out of the i-osidue :
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Held, that the charitable trust of the residue in the will

was revoked or superseded by the general trust in the codicil,

and under the words of the latter, and in view of the legacies

given to the executors, the next of kin took the residue un-

disposed of.

The ninth case is A.-G. v. Hichman (1731) (2 Eq. Ca. Ab.

193), which will be found stated in the chapter on Eeligious

Trusts. The trust was for the maintenance and education of ISTon-

conformist ministers, and was contained in a codicil framed as a

letter to a legatee, saying, " The particular method how to dispose

of it I prescribe not, but leave it to their discretion, designing

you to take advice of C. and D." The legatee died before the

testator, so that his rights lapsed, and C. and D. also predeceased

the testator. The letter or codicil having been admitted to

probate, operated in the same way as a declaration of trust in

the will. Now it is clear that a gift upon trust for private

individuals does not lapse by the death of the trustee in the

testator's lifetime; but the Court will appoint a new trustee

and so preserve the trust. Moreover, if a trustee of a private

trust has a power of selection or division amongst several ob-

jects, and there is no gift over in default of appointment, then

on default happening the Court will exercise the power. It is

true that the Court in private trusts divides the fund equally

amongst all the objects, and thus practically implies a trust in

default of appointment for all the objects equally. But it does

this on the theory of exercising the power. The case of A.-Q.

V. Hichnan appears to be nothing more than an application of

this doctrine to charitable trusts. Of course in charitable trusts

there is no definite set of objects between whom the fund can

be divided equally, and it is therefore necessary to settle a

scheme. But this distinction merely arises from the difference

in the nature of the two cases. We may add that the clause

as to taking the advice of C. and D., in this case, is clearly in

the nature of a condition subsequent, and ceased to have any

operation on its fulfilment becoming impossible. Lord Eldon,

liowever, in Moggridgc v. Thachwdl (7 Ves. 80), comments
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on this case as establishing a peculiar doctrine in favour of

charities.

The tenth case is A.-G. v. Doylcy (1735) (7 Ves. 58, n.,

4 Vin. Abr. 285), which will be found stated in the chapter on

Gifts to Poor Eelations. This "case fully bears out our remarks

on A.-G. V. Hickman. It will be seen that a testator left his

estate on trust for such of his poor relations on his mother's side

and such charitable uses as his trustees should think fit. The

trust for poor relations being immediate was a private gift and

not a charity. There was failure of the trustees in some way
;

and the Court carried out both the private and the public trust,

giving half to the relatives mentioned and the other half in

charity. These two cases seem merely to establish the rule that

a charitable trust, like a private trust, shall not fail through

default of a trustee {ante, p. 155).

We may here mention a case which is not cited in Moggridge

V. Thackwdl, but comes in this place in order of time.

A.-G. V. Pylc (1 Atk. 435) (February, 1738, Lord Hardwicke).

Will :
" Whereas there is now owing to me from S. and Co.

the sum of £1000, 1 do hereby give the said sum to the Com-

pany of Coopers to build almshouses at E."

There was only £365 owing from S. and Co. to the testator

at his death. Apparently the Coopers' Company had some alms-

houses somewhere, and £365 was considered insufiicient to lay

out in buying land and building on it.

The Lord Chancellor ordered the £365 to be invested and the

interest to be distributed among the inmates of the existing alms-

houses of the Coopers' Company.

The eleventh case cited in Moggridge v. Thackivell is Baylvi

V. A.-G. (1741) (2 Atk. 239), wliich is stated in tlic chapter on

Incomplete Gifts. It will be seen that a legacy of £200, ad-

mittedly for charitable purposes, was left to the ward of ]5reail

Street, with the addition of the words " according to Mr.

his will." The £200 was applied in cliarity for the Itciicfit of

the ward by the Court. This case certaiidy shows tliat a charit-

able gift will not fail by reason (jf a hiciuia left l)y the testator

2 (1
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in specifying the mode of its application. But it is not a case

in which the testator has specified the mode, but the mode

cannot be fulfilled. The blank had the effect of leaving the will

as if the clause containing it were omitted, and there had been

a simple legacy for charitable purposes for the benefit of Bread

Street Ward. An incomplete trust is a different thing from a

complete triist, which cannot be fulfilled. In carrying out the

former nothing is done contrary to the donor's directions ; in

carrying out the latter cy-pres, some part of the donor's directions

is abandoned. Compare Mills v. Farmer (1815) (1 Mer. 55
;

19 Ves. 483), and other cases stated in the chapter on Incom-

plete Gifts {ante, pp. 208, 209).

The twelfth case is De Costa v. Dc Pas (1754) (Amb. 228),

which will be found in the chapter on Eeligious Bequests. It

will be seen to be a trust for forbidden religious views, which,

as w^e have mentioned, stand upon a footing of their own. The

money was appointed by the Crown, and not applied cy-pfes

by the Court {ante, p. 122).

The thirteenth case is the following :

—

White V. WJiite (1778) (1 Bro. C. C. 12) (Lord Thurlow).

Testator gave half his residue to the Foundling Hospital, and

the other half to the Lying-in Hospital, and if there should be

more than one of the latter, then to such of them as his executor

should appoint. By the will he appointed A. to be his executor
;

but he afterwards erased A.'s name from the will. There were

several lying-in hospitals at his deatli

:

Held, that the gift to the Lying-in Hospital did not fail, and

the master was directed to report to which hospital it should be

paid.

Here, certainly, it cannot be said that the power failed for

default of the trustee, as it was the testator himself who erased

the name. But such erasure only affected the power of selection,

and left the prior gift pure and simple. We have seen in the

chapter on Doubtful Societies that such a gift standing alone

would not fail. The Court would admit evidence to shew which

hospital was intended, and, failing such evidence, would divide
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the fund equally or rateably amongst all institutions answering

the description.

The fourteenth case is to the following effect :

—

A.-G. V. Bishop of Oxford (1 Bro. C. C. 444, n.) (July, 1786),

stated in judgment in Corhyn v. French (4 Ves. 431, 432) (Sir

Lloyd Kenyon). Testator gave the residue of liis personal estate

to his executors in trust " to apply the same to build a church

at Wheatley where the chapel now is, in such manner as I shall

hereafter direct, and for want of such direction as my executors

shall think best " :

Held, by Sir Lloyd Kenyon, that if the bishop, who was parson

and patron of the living, objected he could not interfere. As to

repairing or altering the trust to endowment he could not do

that. The intention must be implicitly followed or notliing

could be done. He then referred it to the Master to make
inquiries as to the bishop's consent and other matters, and an

arrangement for dividing the fund was then made and an order

taken by consent. The arrangement was that £3000 should be

applied in building the church and forming a repairing fund,

£1000 go to form an endowment, and the balance be paid to the

next of kin. The final order was made in 1792.

This is certainly an instructive case. The bishop was able to

say to the next of kin, " I consent," and so deprive them of the

whole fund ; and he was able to say to the Attorney-General,

" I refuse," and so give the property to the next of kin. He
gave his consent on the Attorney-General agreeing to limit the

cost of the church to less than £3000, and the next of kin

agreeing that the excess of £3000 over the cost should form a

repairing fund, and the sum of £1000 be devoted to endowment.

And the Court sanctioned this arrangement. This is a clear

authority for limiting the cy-pres doctrine, and is so treated in

the judgment oi Corhyn w. French. It shews that when a testator

indicates one special object, which cannot be carried out without

the consent of a third party, the gift will fail altogcth(!r if sucli

consent be withlield.

The only otlier case mentioned in the judgment in Moyyridyc

2 (J 2
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Analogous
prior cases.

V. Tlmchwcll is that of A.-G. v. Bowyer (1798) (3 Ves. 714), the

Downing College case, which has been stated in the early part

of this chapter. It was held that the grant of a Crown charter

was a condition snhscciucnt to the bequest in that case.

We ought, however, to notice some other cases, which were

cited in the argument in Moggridgc v. Thacliwdl.

Two of these are to the same effect, namely,

A.-G. V. Goulding (1788) (2 Bro. C. C. 428), and

A.-G. V. Wliitclmrch (179G) (3 Ves. 141).

In each of these some land was devised for almshouses, and

some personalty was bequeathed to endow the almshouses. Tlie

devises being made after the Georgian Mortmain Act were clearly

void, and it was held that the bequests for endowment were void

also, and would not be applied cy-iw'es. These decisions accord

Dependent very Well witli the doctrine of conditions precedent, and impose

another limitation to the proposition that when a charitable dis-

position cannot be carried out exactly as the testator intended,

it will be applied cy-pres. More cases of this nature will be

found in the chapter on Dependent Gifts {ante, pp. 330-335).

We need hardly mention that when a gift is declared void by

the Georgian Mortmain Act, it fails altogether and will not be

applied cy-fre?.. It would have been a clear contravention of

the Act to arrive at any other conclusion. The following case

decides this :

—

Corlyii V. Frmcli (4 Ves. 418) (Feb. 1799, Master of the

Eolls).

Testator gave the residue of his estate to be invested in the

funds and the interest paid to his wife for life, adding :
" At her

decease I direct that the sum of £500 be paid to the trustees of

the chapel in Essex Street (whereof the Eeverend Mr. Lindsey

and the Eeverend Doctor Disney are ministers) to be applied

by them towards the discharge of the mortgage on the said

chapel."

The chapel was vested in trustees for the public worship and

service of Almighty God therein, and was duly licensed under

the Toleration Acts as a Nonconformist place of worship.

rifts.

Gifts void

under

Georgian
Mortmain
Act.
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The mortgage on the chapel had been paid off during the

testator's life

:

Held, that the gift was void on the face of it under the Georgian

Mortmain Act, and therefore it would not be applied cy-pres to

repairing the chapel or the like.

We will proceed to discuss some other cases mentioned in Other prior

the argument in Moggridgc v. Thackivdl, and which are to the
*^^'^^^'

following effect :

—

A.-G. V. BouUhcc (2 Ves. Jun. 379) (July, 1794, Sir E. P.

Arden, M.R.), affirmed on appeal, 3 Ves. 220 (July, 1796).

A charity created by deed for the benefit of the vicars of P.

provided they should be presented at the recommendation of

certain trustees. The trustees neglected to recommend, and

the patron presented without their recommendation. Under
the terms of the trust the trustees had power to distribute the

income of the property in charity if the vicar was not entitled

to it:

Held, that the vicar was entitled, as the absence of the recom-

mendation of the trustees arose from their neglect to recommend

;

but, scmUe, if they had recommended a qualified person in time,

and another had been appointed, such other would not have been

entitled to the benefit of the trust.

It seems reasonable to read the proviso in this case as subject

to the condition of the trustees recommending in reasonable

time ; and that condition not being fulfilled, the proviso would

fail.

Brantliam v. East Burgold, mentioned in the judgment of

Sir E. P. Ai'den, M.E., in A.-G. v. BouUhcc (1794) (2 Ves.

Jun. 388).

" In a case before me the testator directed bread to be dis-

tributed to poor persons attending divine service and chaunting

his version of the Psalms. They could not l^e chauuted because

not authorized; but I thought his general oltject was to give

the poor people the bread, and the chaunting the Psalms was

only accessory, because he thought his version as good as any

other."
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This case hardly requires comment. It clearly treats the

chaunting of the unauthorized version of the Psalms as a con-

dition subsequent, which was illegal and left the prior gift

unaffected. The words of the original gift, however, have not

been preserved.

In the case next mentioned the proceedings were not com-

pleted at the date of Moggridgc v. Thackvjcll. It will be seen that

a charitable bequest failed for want of the consent of a third

party, as in A.-G. v. Bishop of Oxford (1 Bro. C. C. 444, n.), and

the residuary legatee and the Attorney-General agreed to divide

the fund instead of calling on the Court to decide whether it

should be applied cy-jjres or not. The compromise, of course,

required and received the sanction of the Court.

A.-a. V. Andreio (3 Ves. 633) (March, 1798, L. C. Lough-

borougli).

Testator, by will dated May 15, 1747, directed his 3 per cent.

Bank Annuities to be invested in land, and to be settled on

certain relatives for their lives and the life of the survivor, and

then to the use of Trinity Hall, Cambridge, on trust to found

four scholarships for students from Merchant Taylors' School,

and accumulate the surplus rents till the accumulations

amomited to £20,000, and then lay that sum out in additional

buildings, and found four new fellowships for students from

Merchant Taylors' School, and apply the further rents for the

general use of the college. He gave two other specific items

to be added eventually to the Bank Annuities, and gave the

college a legacy of £100 and certain plate.

The testator died soon after the date of his will. The legacy

of £100 and the plate were paid and delivered to the college
;

and the Bank Annuities and two other specific items were

placed in the joint names of the executrix and the college autho-

rities, and the income was regularly paid to the tenants for life.

At last all the life tenants died, and the college desired to

disclaim the bequest, considering that the college would be

prejudiced by it

:

Held, that they were entitled to do so. And quccrc, whether
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the effect of their disclaimer let in the residuary legatee or left

it to the Court to apply the funds cy-pres.

The decree left it open to the authorities of Merchant Taylors'

School to raise the last-mentioned point by bringing in some
specific proposal. The point, however, was never argued, but

the case was carried to the House of Lords, which affirmed the

Lord Chancellor's decree (Feb. 1800) (3 Ves. 649, n.). The
school and the representative of the residuary legatee then

agreed to a compromise, whereby about a quarter of the fund was

devoted to founding scholarships at St. John's College, Oxford,

being a college connected with the school, and the representative

of the residuary legatee took the rest. The last-mentioned

litigant afterwards brought another suit against the authorities

of Trinity Hall, Cambridge, claiming to make them hand over

to him the plate and the legacy of £100 which they had

received, and account for the profits made on certain interest

received by them, though they had accounted for all principal

and interest in the first suit. It was held, however, that it was

competent for the college to accept one benefit under a will and

disclaun another ; and that the plaintiff's title was only acquired

under the compromise with the Attorney-General, and he was

therefore bound by the decree in the first suit, and could

claim nothing more in respect of the grounds of that suit

{Andrew v. Trinity Hall, Cambridye (9 Yes. 525) (June, 1804,

Sir. W. Grant, M.R.)).

The case of A.-G. v. Bovnjer (3 Ves. 714) (1798), which has

been stated in the early part of this chapter, would come next

in order of date ; and after it the case of Moyyridyc v. Thaclcwdl Moggridge

itself (7 Ves. 36) (1803). In the latter a testatrix bequeathed ^gu itself,

as follows :
" I give all the rest and residue of my personal

estate unto V., his executors and administrators, desiring him to

dispose of the same in such charities as he shall think fit, recom-

mending poor clergymen who have large families and good

characters, and I appoint the said M. and V. before mentioned

executors of this my will." V. died before the testatrix, and it

was admitted that slie knew of his death. It was held that the
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charitable direction did not fail by the death of V., but the

property wouhl be applied in charity by the Court by means of

a scheme in wliich regard would be had to the testatrix's

recommendation of poor clergymen "with large families and good

characters.

This case really appears to be nothing more than an instance

of the rules that the Court will not let a trust fail for want of a

trustee, and will direct the application of a fund which is given

in charity in a general way, when the precise application of it

is confided to a trustee, and such trustee fails to apply it. The

case, however, is considered as fixing in our law the very inde-

finite principle that "if a testator has manifested a general

intention to give to charity, the failure of the particular mode
in which the charity is to be effectuated shall not destroy the

charity ; but if the substantial intention is charity, the law will

substitute another mode of devoting the property to charitable

purposes, though the formal intention as to the mode cannot be

accomplished."

Subsequent We Can now procced to consider the cases subsequent to

Moggridge v. Thackiccll, the same being as follows :

—

Cherry v. Mott (1 My. & Cr. 123) (Jan. 1836, Pepys, M.E.).

Codicil :
" And whereas it is my intention, if it please God to

restore me to health, to see the governours of Christ's Hospital,

and to contract with them for the purchase of a presentation of

a boy to that charity, the son of a freeman of the borough of

Hertford by the mayor and aldermen of the said borough ; now,

should I not live to make the contract, I beg, if the money
arising from my personal estate shall after payment of my just

debts, funeral expenses, legacies, legacy duty, and other matters

hereinbefore mentioned be sufficient to make the contract, I beg

they will do so."

Apparently the residuary estate was sufficient, but the exe-

cutors offered to the governors a smaller sum than they re-

quired, and the governors were not willing to grant a presentation

in consideration of such smaller sum.

The judge held that the legacy failed in consequence, and that

cases.
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it was not a case for applying the fund cy-ines. He also stated

that the Court would not take the statement of the governors as

to the sum at which they would have contracted. He also held

that the gift would fail because the residue included some
impure personalty; and if the contract were made, the purchase-

money would be payable rateably out of the pure and impure,

and as the impure was inapplicable the contract would not be

carried out.

The judgment in this case appears to be very unsatisfactory

on all points.

In EccvQ V. A.-G. (3 Hare, 191) (July, 1843, V.-C. Wigram)
a testator gave a sum of £1000 stock to the Society for

Bettering the Condition of the Poor, upt)n a fantastic trust for

some poor, and a like sum to the Society for the Encouragement

of Female Servants, upon a fantastic trust for female servants

;

a further legacy of £100 stock to the last-named society, upon

another fantastic trust. Both societies disclaimed their legacies,

and the Court made an order for carrying out the last trust,

and directing a scheme for carrying out the first two trusts.

This was merely a case of a trust not failing for default of a

trustee.

In Martin v. Margham (1844) (14 Sim. 230) a testator left

all his property to trustees in trust to invest the same in the

funds, and after paying certain annuities to add the dividends

to the capital until it should produce £G00 a year, when he

hoped that every five years receipt of that income would pro-

duce an increase of income of £150 a year, and his will was

that every such increase should be appropriated for the benefit

of certain charity schools in a certain order.

The next of kin contended tliat, as the direction to accumulate

exceeded the legal limits, the charitable gills failed.

The Vice-Chancellor held that the mode of application only

failed, but tliat the property was all devoted to charitaltle

purposes, and a scheme should be settled in which regard should

]je paid to the objects specified in the will.

This decision may be taken to establish that a direction to
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accTimulate a fund beyond legal limits, and then apply it in

charity, gives it all in charity at once without waiting for the

period of accumulation to expire.

Next comes the case of A.-G. v. Vijit (3 De G. & Sm. 704)

(Feb. 1850, V.-C. Knight-Bruce). Bequest: " I give and be-

queath to my trustees aforesaid £1000 3 per cent, consols, upon

trust to pay and apply the dividends to the providing cacli of

the poor inmates of the Dartford Union Workhouse, who shall

be above the age of sixty years, with one pint of porter, more or

less according to the number."

By the 92nd and 93rd sections of the Poor Law Amendment

Act, 4 & 5 Will. 4, c. 76, the introduction of fermented liquors

into any workhouse was forbidden, except under the direction of

the surgeon or the guardians, or in conformity with the rules

of the Poor Law Commissioners. The last-mentioned rules did

not authorize the introduction of fermented liquors except under

some medical certificate.

The Vice-Chancellor said that care must be taken that tlie

law should be obeyed, and that no fermented liquors should be

introduced except in conformity with the Act. He ordered the

costs of the Attorney-General to come out of the fund, and of

the other parties out of the estate, and the residue of the fund

to be invested and the income to be paid to the vicar to be

applied by him accordmg to the provisions of the will, so far as

the same lawfully could be applied, the vicar to account to the

vestry once a year, with liberty to apply to the Court in case

any difference should arise as to the manner of application of the

money.

It will be seen that in this case there was a reasonable pro-

bability of the trust being carried out in accordance with the

testator's directions.

In A.-G. V. The Earl of Craven (1856) (21 Beav. 392) certain

land soon after the plague of 1666 had been conveyed upon

trust, in effect, to be kept ready for use as a plague hospital, and

for the reception of plague patients and their nursing, and to

serve as a burial-place for those who died. The site had been



ON THE CY-PRi:S DOCTRINE. 459

moved in 1734 by Act of Parliament, and the new site had been

built upon and the representatives of the donor had received

the rents. The plague had never reappeared since 1666.

It was held that the land was wholly devoted to charitable

objects from the very first, and as those objects failed a scheme

would be directed to turn it to account cy-pres. An account

was directed from the date of the filing of the information.

It appears in this case that there never were any objects for

the charity originally directed. But it appeared probable at

first that there would be objects, so that there was ground for

devoting the property in the first instance to preparation for

these objects. That being so, the case appears to be one, not of

original failure, but of subsequent failure of objects, in which

case there is no doubt of the cy-pres application of the property.

A.-G. V. Stewart (L. E. 14 Eq. 17) (March, 1872, V.-O.

Malins). It appears in this case that a fund was subscribed for

providing a place of public worship in London, where divine

service should be performed in the Gaelic language ; but the

purpose could not be carried out, and an application of the money

on the cy-pres principle was sanctioned by a private Act of

Parliament.

The fact that the parties applied to Parliament in such a case

seems to shew that they doubted the power of the Court of

Chancery to efiect their object.

In the case of Re Wliite's Trusts (33 Ch. D. 449) (July, 1886)

V.-C. Bacon refused to apply the cy-pres doctrine when a legacy

was given to build almshouses, when a proper site could be

obtained, and no site was obtained within four years. Tliis case

will be found stated in the chapter on Eemoteuess {ante, p. 426).

Finally, we must mention a recent decision affirmed by the

Court of Appeal, which reallirins the power of tlie Court to

apjjly property cy-pres on the theory of a general intention being

manifested in favour of charity. The case is that of L'iscoc v.

Jackson, which first came before the Court on the validity of

certain bequests to establish a soup kitchen and cottage liospital

in Shoreditch, in such manner as ncjt to violate the Mortmain
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Acts followed by further gifts for endowing the institutions (W. N.

1881, 101 ; on appeal, W. N. 1882, 16). The gifts were held

good, or possibly good, and an inquiry was directed, in answer

to which the cliief clerk certified that the fund could not be

applied for the establishment of such soup kitchen and hospital

in accordance with the direction in the will. The next of kin

then appHed for the fund, but Mr. Justice Kay held that the

will manifested a general intention to benefit the poor of Shore-

ditch, and, though the particular mode of application failed, the

fund should be applied cy-pres, and this decision was afl&rmed

by the Court of Appeal (Biscoe v. Jackson (35 Ch. D. 460)

(April, 1887)).

The testator in this case directed his estate to be converted,

and out of such part as should be pure personal estate and might

by law be bequeathed for charitable purposes he directed his

trustees to set aside the sum of £10,000, and as to £4000 part

thereof to apply the whole, or such part as they should think fit,

and the annual income of the rest in the establishment of a soup

kitchen for the parish of Shoreditch, and of a cottage hospital

adjoining thereto in such manner as not to violate the Mortmain

Acts ; such hospital to be provided with not less than four beds

for patients whose cases should be of an urgent character, and

with all other necessary furniture and appliances ; and as to

£6000, the residue of the said sum of £10,000 and any portion

of the £4000 that might not be required for the purposes afore-

said, he directed his trustees to invest the same and to stand

possessed thereof upon trust out of the annual income to pay a

woman who should reside at the hospital 15s. weekly to attend

upon the patients and to pay a sum of £60 a year to a surgeon

for such hospital, and to apply the residue of such annual income

towards the necessities of the hospital and for the benefit thereof,

and of the patients in such manner as the trustees should think

fit. He gave legacies to two charitable institutions in Shoreditch

and for some other charitable purposes elsewhere.

It is certainly difficult to see the general intention in these

very specific directions, but both the judge of first instance and
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all the judges of the Court of Appeal held the intention to be

apparent without calling upon counsel for the Cro-v\Ti. In the

discussion of the case reference was made to some of the cases

which have been mentioned in tliis chapter, and also to Chamher-

layne v. Brochett (L. E. 8 Ch. 206) (Dec. 1872, C. A.). There a

testatrix recited :
" As I feel all my family the same to me I Effect of

wish to make no difference, and as I could not select any of [nteiuion.

them that I confidently could feel would not spend my money
on the vanities of the world, as a faithful servant of the Lord

Jesus Christ I feel I am doing right in returning it in charity

to God who gave it." She then gave all her personal estate,

which was all pure, to trustees upon trust to invest it in consols,

and thereout make certain small annual payments for charitable

purposes, and added, " and my further will and desire is when
and so soon as land shall at any time be given for the purpose

"

that almshouses should be built for ten poor persons in the

parish of Southam, and for five poor persons in the parish of

Long Itchington, and the surplus of her estate applied in making

allowances to the inmates of them

:

Held, reversing Eomilly, M.E., that an intention to give all

in charity at once was manifested, and the contingent gifts to

arise on the gift of land aliunde were not therefore void for

remoteness. An inquiry was therefore directed whether any

land had been given, and further consideration reserved.

Lord Eomilly, M.E., had held that the gift to build almshouses

was void for remoteness, since it was not so limited as necessarily

to take effect within legal limits.

That aspect of the case will be found commented on in the

chapter on Eemoteness. So far as regards the present question,

it will be seen that the will in Chamhcrlaipic v. Brochett con-

tained a recital manifesting a general charitable intention,

besides a particular charitable gift, a circumstance which dis-

tinguishes it from Biscoc v. Jackaon.

"VVe may liere mention another case in whicli a confused will

was held to manifest an intention to devote the wliole residue

of a large estate to charity.
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A.-G. V. TJic Painter Stainers' Comimny (2 Cox, Eq. 51) (1788,

L. C). A testator left a very confused will and codicil dated

1780 and 1781. The will contained a bequest for releasing ten

debtors from prison, apparently as a perpetual annual bequest,

but the codicil, after altering several dispositions of the will,

continued, " Also the legacy for releasing ten debtors from the

four city prisons and the M. prison " " is for to be the payment

next Christmas after my decease that year only and 40s. to each

prison every winter after " " for seven years, but no other money

more by mistake placed in my will, but the remainder and

Residue residue to other charities for blind and distressed people in the
held to be

-yyQj.jg e^^([ manner of annual payments to be as the Eev. Mr. H.'s
general. a J

charity at Christ's Hospital, but to be paid by my residuary

legatees, the Company of Painters in London, by their head clerk

allowed pounds per annum, &c."

The residue amounted to £55,000, and the next of kin claimed

it on the ground that the residue mentioned in the codicil was

only the residue of the amount expressed to be left by the will

for the benefit of debtors :

Held, that the codicil disposed of the whole residue for blind

and distressed persons, and a scheme directed in imitation of

Mr. H.'s charity.
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CHAPTEE XXXIV.

On the Effect of the Eailuee of a Gift.

We turn now to a question which was slightly touched upon at

the end of the chapter on Tombs, namely, what is the devolution

of property which a testator has directed to be applied for a

purpose which is void in law. If the purpose affects the whole if whole of

of a testator's estate no difficulty occurs ; there is practically an y!,nd""

intestacy, and the property devolves accordingly. In like

manner, if a definite sum is ordered to be raised out of the

estate, and the whole of such sum is tainted with void trusts,

the sum is not raiseable and the property devolves as if there

were no direction to raise it. The cases of Durour v. Mottcux

(1 Ves. Sen. 320) (1749) ; Eickard v. Rohson (31 Beav. 244)

(1863) ; and Mcllick v. The President, &c. of the Asylum (Jac. 180)

(1821), which will be found stated ante, j)p. 77, 78, and 81, are

instances of the application of this rule. The case is the same

if some definite property is devised or bequeathed for a particular

purpose for which it cannot lawfully be given. The particular

gift is considered as struck out of the will, and the property

included in it falls into the general residue to which it belongs.

The following cases exemplify this rule :

—

Middleton v. Spiccr (1 Bro. C. C. 201) (March, 1783, Lord

Thurlow). Testator bequeathed a leasehold to be sold and the

proceeds given to charity, i.e. The Society for the Propagation of

the Gospel, and he gave legacies to his executors.

The gift to the charity had been held void. No next of khi

appeared :

Held, that tlie executors were trustees fur the Crown of the

proceeds of the leaseholds.
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Shanley v. Bahcr (4 Ves. 731) (July 8, 1799, M.E.) Testator

gave a leasehold house to the treasurer for the time being of the

Countess of Huntingdon's College, in trust to apply £5 per year

for a certain school and the residue of the rents for the college.

The will contained a residuary bequest of personalty.

It was admitted that the above-mentioned trusts were charit-

able:

Held, that the house passed to the residuary legatees and not

to the next of kin.

Wills Act, With respect to real estate, the benefit of a lapsed or void

real estate, dcvisc Undoubtedly went to the heir and not to the residuary

devisee prior to the Wills Act (1 Vict. c. 36), commencing

Jan. 1, 1838. But the 25th section of that Act enacts, " That,

unless a contrary intention shall appear by the will, such real

estate or interest therein as shall be comprised, or intended to

be comprised, in any devise in such will contained, which shall

fail or be void by reason of the death of the devisee in the life-

time of the testator, or by reason of such devise being contrary

to law or otherwise incapable of taking effect, shall be included

in the residuary devise (if any) contained in such will."

Rules as to With rcspcct to real estate, we conceive the following results

are established by the cases :

—

(1.) That when real estate is devised to one or more persons,

and no trust is expressed on the face of the will, but a secret

trust for charitable purposes is undertaken by the devisee, the

devise of the legal estate is good, but the devisee is held to be a

trustee for the real representative. The cases on this point will

be found in the chapter on Evasions of the Georgian Mortmain

Act {ante, pp. 401-416).

(2.) That when real estate is devised upon express charitable

trusts affecting the whole estate, the devise of the legal estate is

void, and the land passes at law to the real representative.

(3.) That when real estate is devised for mixed purposes,

partly valid and partly invalid, the devise of the legal estate is

good, and the equitable interest in the invalid portion passes to

the real representative.

real estate.



ox THE EFFECT OF A FAILURE OP A GIFT. 465

(4.) That when real estate is devised for purposes which are

partly valid and partly invalid, and the invalid purposes are

only to commence after the death of the first devisee, such

devisee will take a legal estate for life, and the legal reversion

on his death will go to the real representative, at least if the

invalid purposes taint the whole estate {Doc d. Burdctt v.

Wrightc (1819) (2 B. & Aid. 710)).

We use the phrase the real representative in this connection

to indicate, according to the circumstances, the residuary devisee,

or the heir-at-law or customary heir of the testator, or possibly

of the last purchaser of the land.

The following cases appear to bear out these conclusions :— Cases on

dsvisBs of

In Willet V. Sandfwd (Dec. 1748) (1 Ves. Sen. 178, 186) Lord real estate.

Hardwicke laid down that a devise wholly upon unla^vful trusts

was itself void ; but that a devise upon trusts partly lawful and

partly unlawful was valid as to the legal estate and the lawful

trusts, and that only the declaration of the unlawful trusts was

void.

Doc d. Toone v. Copcstakc (6 East. 320) (May, 1805, K. B.).

Testator devised land to trustees to pay debts and legacies,

and directed the overplus to be applied by the trustees and

the officiating ministers of the congregation of Methodists at

L. as they should from time to time think fit. The trustees

had paid the debts and legacies and brought ejectment for the

land.

It was held that they could recover the land upon their legal

title in whatever manner the Court of Chancery might deal with

the applicadon of it.

Doc d. Thominon v. Pitcher (6 Taunt. 359) (Nov. 1815, C. P.).

A deed held good as to some land though void under the

Georgian ^Mortmain Act as to other land.

It is stated in this case that the rest of the land had been

recovered in ejectment by the plaintiff; but there is a reported

case of Doc d. Thompson v. Pitcher (3 M. & S. 407) (Jan. 1815,

K. B.), in which an ejectment by the plaintiffs fur the land

dedicated to charitable purposes is decided against them, on the

2 H
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jfround that the deed complied with the Georgian Mortmain

Act and was not avoided by a reservation of a family vault.

Qnccrc, was the decision of 3 M. & S. 407 reversed on appeal ?

Doc d. Burdett v. Wrighte (2 B. & Aid. 710) (June, 1819, K. B.).

Testatrix charged certain land with an annuity and devised

it to S. in fee, adding, " But my wish and desire is that the said

S. do in his lifetime by proper deeds convey " the land subject

to the annuity " to some charitable uses to take place at his

decease and not before. The particular uses to be limited I

leave entu'ely to his discretion, having the fullest confidence as

well in his judgment of the choice of proper objects as in his

integrity in the disposal thereof according to the wish by me
expressed ; but it is my intent and meaning that the said S.

shall enjoy the said estate subject as aforesaid to his own proper

iise and behoof during his life."

By a codicil she charged this estate with a legacy of £1000,

payable two years after her death.

It was held that S. took a legal estate for life only, and that

the heir of the testatrix could recover the land at his death.

Doe d. Chidgey v. Harris (16 M. & W. 517) (Feb. 1847, Ex.).

A devise to trustees on trust to sell and pay certain charitable

legacies. The heir-at-law brought ejectment against the tenants

in occupation of the property. They set up the title of the

trustees, and the jury found for them. The plaintiff applied for

a new trial on the ground that the devise was void under the

Georgian Mortmain Act, but this was refused. He also applied

on the ground that the trustees had disclaimed the devise, and

a new trial was granted on the latter ground.

Young v. Grove (4 C. B. 668) (June, 1847). A testator gave

real and personal estate to trustees to convert, pay debts, &c.,

and invest the residue and pay the income to his wife for life,

and after her death pay two-thirds of the funds to certain persons

and the remaining third to certain charities.

The heir-at-law claimed the rent of the land at law, alleging

that the charitable trust avoided the devise altogether. The

testator's wife was still living

:
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Held, that as the trust for the wife was a valid trust, the legal

estate was in the trustees of the will and the heir could not

recover.

Wrifjlit V. WilUn (7 Jur. N". S. 441) (Xov. 1860, Q. B.). A
de\dse on condition of paying certain charitable and other

legacies, held to be a devise on trust to pay them, and the heir-

at-law not entitled to recover either for a condition broken, or

on the ground that the devise was made void by the charitable

trust.

Of course this decision left it open to him to claim the amount
of the charitable legacies under a resulting trust for him.

Where the trust expressed in the mil is of a precatory nature, Precatory-

some difficulty used to be felt, owing to the fact that the

Courts of Common Law were not familiar with such trusts ; and

it is not strange that such a case was brought before the cogni-

zance of the Court of Chancery. It would seem on principle

that in such a case the devise of the legal estate should be held

void, and that may probably be regarded as settled, though

judges do not always state clearly whether they hold a gift void

at law as well as in equity, or in equity only.

A case on this subject is :

—

Pilkinrjton v. Boughey (12 Sim. 114) (May, 1841, V.-C. Shad-

well). Testator devised his S. estates in settlement. He then

recited that he had purchased the C. estate for the purpose of

endowing a private chapel, but that certain difficulties had arisen

which prevented him from carrying his intention into effect.

He then directed that in case the chapel should not be built and

endowed at his death (which happened) the C. estate should be

and inure to the use of B. and T., in trust to apply the rents to

such purposes as P. or M., or the person or persons for the time

being entitled to possession of his S. estates, should in her, his,

or their discretion direct or appoint; but he trusted that, out of

respect to his memory, they would exercise such power in dcjing

such charitable acts as they knew he would most approve of:

J[(id, that the will contained a clear precatory trust of the

whole of the rents of the C. estate for charitable [)urposes, and

1> M 2
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Failure of
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certain.
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Chapman
y. Brown.

that such trust was void, and the estate would pass to the right

lieirs of the testator.

The cases in which most difficulty arises are those in which

the void trusts affect a portion of a testator's estate, or a portion

of a sum to be raised out of it. In these cases the earlier deci-

sions had established the following principles : (1) that if an

unascertainable portion of a fund or an estate was given upon a

void trust, and the residue upon a valid trust, the whole failed
;

and (2) that if an ascertainable portion was given on a void

trust, and the residue upon a good trust, the ascertainable

portion did not fall into the particular residue of the fund in

question, but into the general residue of the estate. We pointed

out, in the chapter on Tombs, that the recent cases there stated

rebutted the latter of these two rules, and gave to the particular

residue the benefit of the failure of the prior trusts. We can

now proceed to inquire how far they affect the former of these

rules.

The rule itself was considered as being established by the case

of Chapman v. Broivn (6 Ves. 404) (July 30, 1801, Sir W.
Grant, M.E.). There a testatrix, by will made after the Georgian

Mortmain Act, gave the residue of her estate to her executors

for the purpose of building or purchasing a chapel for the ser-

vice of Almighty God, and desired that the chapel might be

where it might appear to her executors to be most wanted ; and

if any surplus should remain from the purchasing or building

the same, she requested that it might go towards the support of

a faithful Gospel minister, not to exceed the sum of £20 a year

;

and if after that any further surplus should remain, she desired

that the same might be laid out in such charitable uses as her

executors should think proper.

This disposition was of course void as to realty and impure

personalty, but a contention was raised as to the pure personalty.

The judge held that a trust to build a chapel came within the

Georgian Mortmain Act as being a trust to mortize land, and

was therefore void, and that the trust for the minister was de-

pendent on the trust to build the chapel, though not so expressed,
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and therefore fell with it. And he then proceeded as follows

:

" Standing by itself a bequest of a residue to be employed in such

charitable purposes as the executors shall think proper is a good

bequest . . . and therefore the question is, whether that ulterior

bequest is to fail because the prior bequest cannot take effect. If

it could be reduced to any certainty, how much would have been

employed by the executors for the other purposes, the residue

ought to be employed under this last direction, viz. for charitable,

purposes generally. I have considered whether that can be ascer-

tained by a reference to the Master . . . but ... it is utterly

impossible to frame any direction that would enable the Master

to form any idea upon it. If she had even pointed out any par-

ticular place that might have furnished some ground fur inquiry

as to what size would be sufficient for the congregation to be

expected there ; but this is so entirely indefinite that it is quite

uncertain what the residue would have been, and therefore it is

void for that uncertainty."

The case of Chapman v. Brown was long regarded as a leading

authority upon all the points decided in it ; and, in particular,

it was followed in 1864 on the point which we are considering

in Fo'ivlcr v. Foioler (33 Beav. 616), as will be seen in the cliapter

on Tombs. It will be seen that in Foioler v. Fowler the Court

treated the amount required to repair certain tombs as not being

ascertainable. It may well be doubted whether this is good law

or good masonry. In the more recent case of Vaiujhan v.

Thomas (1886) (33 Ch. D. 187) it will be seen that Mr. Justice

North treated such a matter as one capable of being verified by

affidavit, and not even reqiuring an inquiry in Chambers. The

application, therefore, of the principle of Clutpiiuiii v. JJroaui to

a trust for repairing a tomlj might very well have been negativeil.

But V.-C. Wood carried its negation far beyond that by the judg-

ment in Flsk V. A.-a. (L. II. 4 E(i. 521) (.luly V2, 1867). The

facts of this case and a short statement of the decisi(jn will he

found in the chapter on Tombs ; Imt it will Ije ni!ci:s.sary now

to give a fuller account of the judgment.

The Vice-chancellor first referred lo Fon/ v. Fuiv/rr (IS Id)
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(3 Beav. 146). In that case a testator left £10,000 to his married

daughter, recommending her and her husband to settle it together

with such sum of money of her husband's as he should choose

for the benefit of his said daughter and her children. It was

held that these words raised a precatory trust respecting the

£10,000, and that such trust was not affected by the indefinite-

ness of the allusion to the husband's property. The daughter

having died in her father's lifetime the legacy was divided

equally amongst her children.

This decision appears to be very good sense, but it only estab-

lishes that where a good trust is declared of a definite sum and

also of something indefinite, the failure of the latter on the

ground of its indefiniteness will not cause the former to fail

also.

The judgment in Fish v. A.-G. next gives a short summary of

the case of Mitforcl v. Reynolds (1 Phillips, 185, 706 ; 16 Sim.

105) (1841-18-48). A sufficient account of this case will be

found in the chapter on Tombs. It will be found to involve a

decision that the amount required for a certain purpose there set

out was ascertainable {ante, p. 79).

The rule The Vice-Cliancellor then states that he has found a case

"after which I must hold that the authority of Chapman v.

Broivn cannot prevail except in exactly similar circumstances.

I mean the decision of the House of Lords in The Magistrates of

Dundee v. Morris" (3 Macq. 134) (May, 1858). The Vice-

Chancellor then proceeds to comment on that case, w^hich may
be found stated in this book in the chapter on Incomplete Gifts.

As the result of his comments he states :
" The result was that

their Lordships were of opinion that the will furnislied a suffi-

cient means of ascertaining the amount of the legacy." This

result would not overrule Chapman v. Broivn, but would merely

decide that the facts of The Magistrates of Dundee v. Morris did

not come within the principle of Chairman v. Broivn. On looking

into the two cases a clear point of distinction will be seen. In

Chapman v. Broivn the purpose was clearly void, and the decision

was that the amount required for it could not be ascertained

questioned.
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without actually carrying it out. In The Magistrates of Dundee
V. Morris the purpose was clearly good, and the only question

was whether the purpose was expressed with sufficient definite-

ness to justify the Court in saying that it should be carried out.

The question of estimating the cost without actually carrying

the purpose into effect did not arise {ante, p. 211).

Eeturning to Fish v. A.-G. the Vice-Chan cellor says that, fol-

lowing The Magistrates of Dundee v. Morris, he ought, if the gift

of the residue had been exclusive of the amount required for the

repair of the grave, to have ascertained the amount required for

the void purpose ; but that the better construction is that the Particular

whole of the gift is to be taken by the rector and churchwardens, augmented.

The Vice-Chancellor had indicated this conclusion at the begin-

ning of his judgment, and observed :
" The gift is not to the

executors to do certain things and pay the residue to the rector

and churchwardens, the gift is out and out to the rector and

churchwardens, and then there is a gift of a portion for a pur-

pose which fails." He also observes that the sums required to

keep the grave in repair would be small, especially as the repairs

were not to be made annually, but only from time to time ; but

later on he points out that the smallness of the amount cannot

affect the principle of the case.

It will be seen, on referring to the chapter on Tombs, that

Fish V. A.-G. has been regularly followed, though not always

approved ; and the later cases have also settled that the circum-

stance of the executors being directed to perform the void trust,

and pay the surplus to other trustees for the good trust is imma-

terial, and that in that case also the income released from the

void trust falls into the ulterior trust {Daicson v. Small (1874)

(L. E. 18 Eq. 114); In re Williams (1877) (5 Ch. D. 735)).

We may call attention here to a point which we shall discuss

later on, namely, that a gift over, in the event of a particular

trust being held invalid, is perfectly lawful ; so that, when there

is no gift over, the task to Ijc performed by the Courts is to

ascertain the presumed intention of the testator, and t(j settle

the rules of construction accordingly. The cases mnst be taken
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to settle that, when a definite portion of a fund is affected with

a void trust, and the residue is given upon a good trust, tlie

portion affected with the void trust falls into the particular

residue.

As to par- There appears to be no reason for applying different rules to

Sue of real and personal estate in this respect, but the cases which

real estate, have established the rule were all cases of personal estate, and

real estate is subject to the express words of sect. 25 of the

Wills Act (1 Vict. c. 36), which have been set out above. We
will, therefore, mention a case in which, prior to that Act, a

different result was arrived at, under a devise of real estate.

Jonm V. Mitelidl (1 Si. & St. 290) (Feb. 26, 1823, V.-C. Leach).

Testatrix devised real estate to trustees on trust to sell and

thereout apply £800 for charitable purposes, and invest £00 to

keep in repair certain family vaults or tombs, and pay the rest

of the proceeds to E. The £60 is not further mentioned in the

report, but as to the £800 it was

:

Held, that it went to the heir-at-law. and not to E.

The costs were thrown rateably on the £800 and the surplus.

A similar decision was given in Arnold v. Chapman (1748)

(1 Ves. Sen. 108) (Lord Hardwicke). There a testator gave £100

and all his books to A. and B., and appointed them executors.

He gave a copyhold to C, he causing £1000 to be paid to the

executors, and he gave the residue of his estate, after payment

of debts and legacies, to the Foundling Hospital. The will was

made after the Georgian Mortmain Act. The £1000 was claimed

by the executors, the next of kin, the devisee, and the heir

;

while the charity asked to have it applied in payment of

debts.

It was held that the heir took the £1000 as a charge well

made on the estate, but not well disposed of.

The Wills Act merely substitutes the residuary devisee for

the heir in these cases, if there is a residuary devise ; and it

may be doubted whether the recent decisions on personal estate

can be held to apply to a case of a particular residue of real

estate.
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We would next call attention to the judgment of Jessel, M.E.,

in In re Birlcdt (1878) (9 Cli. D. 576). The facts of this case

will be found in the chapter on Tombs. The Master of the Eolls

considered the case as governed by Fkk v. A.-G., and the cases

which followed it, and he decided accordingly. In his comments
on the cases, he expressed an opinion that the amount required

to repair a tomb ought to be treated as being ascertainable ; and Rule in

he further stated that he considered Chapman v. Brown to be v.'Xo^n
good law, and in nowise overruled by Magistrates of Dundee v. revived.

Morris. " In that case," he said, " the House of Lords thought

there was sufficient limitation pointed out by the will as to the

charitable object to enable them to ascertain the amount required

to be applied for carrying out that object. But in Chajjman v.

Brovm, Sir "VY. Grant was of opinion that there was not enough

to enable him to decide ; and .... in my opinion Sir W. Grant

was clearly right The purpose in the case of Chapman v.

Broinn was this. The testatrbc gave the residue of her estate to

her executors 'for the purpose of building or p>urchasing a chapel

for the serviee of Almighty God' Now could any human being

say what would be reasonable for the purpose of building such a

chapel ? You might have any kind of chapel
;
you might have

something very much like a barn, .... or you might have a

beautiful chapel resembling, for instance, La Sainte Chapelle, in

Paris, or the Sistine Chapel at Eorae. . . . The executors liad a

discretion. The testatrix said that there might be an overplus,

and if there was they might devote it to something else ; but

from the nature of the gift the whole of the residue might well

have been applied to building the chapel. It appears to me,

therefore, that there is nothing in the authority of Magistrates

of Dundee v. Morris which at all interferes witli Chapman v.

Broum, the principle being, that if you cannot fairly ascertain

what is the extreme sum required for the first purpose, so tliat

you may properly apply the whole pro])erty given to the first

purpose, then, of course, if the first pur))ose is void, the con-

tingent surplus cannot be ascertained, and th(j whole gift

fails."



474 CHARITABLE BEQUESTS.

This appears to be a satisfactory statement of the law on the

main point, which we are considering.

Tliis view has been adopted by Mr. Justice Kay in In re

Taylors Estate, Martin v. Freeman (Feb. 8, 1888) (W. N. p. 32).

There a testator, by deed inrolled, conveyed a piece of land to

trustees for the erection of a hospital for ten poor persons ; and

by will left the residue of his property to the trustees on trust

to build and maintain the hospital, and invest the remainder,

and pay the inmates £18 per annum each, and more if they

thought fit, and directed them to apply any balance of income
" to or for the benefit of aged or deserving poor of either sex, as

out-door pensioners, as they should think fit." The testator

died within a year after the execution of the deed, so that such

deed became void, and the trust for building the hospital and

paying money to its inmates failed as dependent on it. A
question was raised, however, as to the validity of the ultimate

trusts, but the judge approved of Chapman v. Broivn, and held

that the ultimate trust failed on the principle of that case.

The case of A.-G. v. Bavies (9 Ves. 535) (1802-1804) is some-

times cited on questions of this nature, but it is really a decision

on the point of mortizing land, and will be found mentioned in

this book under that subject (ante, p. 320).

Other in- There are, however, several cases which appear to stand with

rule. Chapnan v. Broivn, and may consequently be regarded as autho-

rities on the present point. These are as follows :

—

Limlrey v. Gurr (6 Mad. 151) (July, 1819, V.-C. Leach). A
testator, by deed executed more than a year before his death,

assigned land held for 991 years to trustees upon trust that

they would after liis death erect almshouses at the expense of

his estate.

It was held that this was void under the Georgian Mortmain

Act, because it did not take effect in possession, but left a

resulting trust for the donor during his life.

The said testator by will left £7000 stock to pay for his

funeral and monument, and build eight houses upon the land in

question, and declared other trusts of the residue. He made an
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estimate, shewing a probable surplus of £1600, but added that

the residue would be wholly uncertain, not only in respect of

the uncertain price of stocks, but because he left, with respect

to the prior expenses, an absolute discretion in his executors.

The trusts for funeral and monument were held good ; but

the trust to build houses failed, as dependent on the land ; and

the trust of the residue failed on account of its uncertainty.

The testator gave a further sum of £8000 on trust to pay

certain weekly sums to certain poor persons, being, according to

the view taken by the Court, the inmates of the almshouses

;

then to give a quartern loaf weekly to twenty other poor persons

;

then to pay the rent, taxes, and repairs of the almshouses ; and

the residue to be applied upon other trusts.

The trust for the bread was held good ; but the trusts for the

inmates of the almshouses, and the rent, taxes, and repairs of

the same failed with the houses ; and the trust of the residue

was held to fail, because it was incapable of being ascertained

except by the actual execution of the prior purposes.

He gave a further sum of £7000 on trust, to apply the income

in distributing bread ; and appointed the same persons gover-

nors of all his charities, giving them the nomination of the

recipients ; and directed a clerk to be appointed at £20 per

annum for conducting the business of all the charities in a room

to be built at the almshouses, and called the committee-room

:

Held, that the trust of the £7000 was good, and was not so

connected with the prior void gifts as to fail with them. The

judge considered the clerk and the room to be mere incidents

collateral to the last charity, and not essential to it.

Attorney-General v. Hinxman (2 Jac. & W, 270) (Dec. 1820,

Sir T. Plumer, M.R.)

Testator devised a copyhold house, held for lives, and pre-

sumed by the judge to be renewable, to his sister for life, and

then to trustees in trust, that it niiglit be appropriated to the

use of the master that might be appointed to a scliool for the

instruction of poor persons belonging to the ])arisli of Week.

He desired the house to be repaired (Jut of his personal estate, lie
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also directed £2000 to be invested in the names of the minister,

churchwardens, and overseers of Week, who should apply the

income, or such part as they should think necessary, " in pro-

curing a master and mistress for instructing poor children in

reading, writing, and needlework, and bringing them up in the

principles of the Established Church, and keeping the school-

house in decent repair. And upon this further trust that they

do pay, apply, and distribute the residue, if any, of the said

interest and produce after payment of the expenses of the said

school as aforesaid, unto and amongst such poor families and

persons, parishioners of and resident in Week aforesaid, at such

times and in such proportions as the said minister, church-

wardens, and overseers shall think proper." He added another

£1000 to the £2000 by a codicil :

Held, that the trusts of the £3000 for the school failed as

dependent on the void devise of the land, and the ultimate trust

of the £3000 failed, because the primary trust was uncertain in

amount and undefined.

Cram23 v. Playfoot (4 K. & J. 479) (July, 1858, V.-C. Wood).

Testator devised a piece of ground adjoining a certain chapel to

trustees for a school, and gave his executors £400 " upon trust

that they should, as soon as conveniently could be after his

death, lay out and expend the same, or such part thereof as

might be necessary, in the erection of a schoolroom and requisite

offices on the said piece of ground ; and in case any part of the

£400 should not be expended for that purpose, he directed that

the same should be laid out in and towards the necessary repairs

of the said chapel, at the discretion of the trustees thereof."

The gift of land was of course void, and the first trust of the

£400 fell with it. The last trust was held to fail also, on the

principle of Chapman v. Brown. The judge observed that it

was clear that the whole £400 might well have been employed

in building a school.

Some other points occurring in the cases on tombs call for

comment. In Hoarc v. Osborne (L. E. 1 Eq. 585) (1866) the

income of £600 was given on trust to—(1) repair a monument
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in a church
; (2) repair a vault in a churchyard ; and (3) repair What is

a window in the church ; and (4) the surplus was given to the S!*"*'""
repairs of the church. Trust No. 2 was held void, and the

others good, and one-third of the fund was held to be applicable

for the void object on the ground that it was impossible to ascer-

tain the requisite amount, and the fund must therefore be con-

sidered as divisible equally between the three primary objects.

There is no doubt that this case is now overruled as to the

destination of the void portion ; and it may possibly be over-

ruled on the mode of computation of the amount. We have

seen that Jessel, M.R., in In re Birhctt (9 Ch. D. 57G) expressed

an opinion that the amount required for the repair of a tomb

was ascertainable; and North, J., in Vaughan v. Thomas

(33 Ch. D. 187) had to deal with a case of income given for

repair of a tomb and a churchyard, and ordered the amount

required for the tomb to be verified by affidavit. On the other

hand, it may be remarked that in Vmighan v. Thomas the trust

for the tomb was placed pari passu with a trust for an object of

much greater extent, where an equal division aj)peared to be out

of place ; while in Hoare v, Osborne it ranked pari passu with

two objects of almost similar calibre. Furthermore, the word
" ascertainable " has two different senses— (1) ascertainable

with legal certainty, and (2) ascertainable with mathematical

precision. The amount required for the repair of a tomb is

ascertainable in the first of those senses, but not in the second

;

and it may well Ije held that when several such objects of like

caliljre are placed ^^aW passu, the principle of equal division

shall prevail, but that when the objects are manifestly unequal

an assessment shall be made on the basis of the legal certainty

of their amounts.

We will add here another recent case exemplifying the modern rarticular

rule that a particular residue gets the benefit of the failure of a

prior trust affecting the i)articular property, namely Champncy

V. Lacij (11 Ch. I). 1J40) (Feb. 187'J, V.-C. Hall).

Testatrix, who lived three months after making her will, gave

a mixed bequest of pure and impure personalty upuu trust to

residue.
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convert, pay debts, expenses, and legacies, and invest the residue

and pay the income to W. (since deceased) for life, and after her

death upon trust as to £2000, part thereof, " to pay the same to

tlie vicar for the time being of M., to be by him applied and

disposed of in such manner as he in his absolute discretion

should think proper in or about restoring, altering, and en-

larging and improving the church, parsonage-house, and school

attached thereto "; and as to the residue thereof upon the trusts

thereinafter declared of the proceeds of her real estate. She

then gave the residue of her personal estate to W., and the pro-

ceeds of her real estate to the children of D. equally.

The church was already in mortmain.

An inquiry directed whether the parsonage-house and school

were already in mortmain, and what amount would be required

for restoring, altering, enlarging, and improving such of the

three objects as were in mortmain ; and scmhle, the legacy was

valid to that extent so far as objects were concerned, but

bad as to the rest. Then the valid part of the legacy would be

apportioned over the pure and impure personalty, and paid as

to the proportion of the pure, and as to £500 out of the impure

;

and so much of the £2000 as failed fell into the particular

residue.

The reason for holding void an immediate gift to repair a

private house and school is by no means clear. The gift was

held good as to £500 of the impure personalty under the Act

43 Geo. 3, c. 108.

If no re- When there is neither a particular residuary gift, nor a gene-

gift.
^ ral residuary gift, or if a share of residue fails, then the property,

so far as it represents realty, goes to the heir, and so far as it

represents personalty it goes to the next of kin. The right of

the heir is not ousted by a trust in the will for conversion of

the property into personalty. A good case on this point is

H&phinson v. Ellis (1846) (16 L. J. N. S. Ch. 59). In that

case a testator directed his debts and funeral and testamentary

expenses to be paid out of his personal estate, and gave his

residuary estate, comprising realty and both pure and impure
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personalty, to trustees on trust to convert and pay his debts and Tr"st for

f 1 1 1 1 • T 1 1 • conversion
lunerai and testamentary expenses and some charitable legacies in will does

and some private leo-acies and annuities ; and if there should f
"^ ^^^^

^ ° ' heir.

be any surplus, he directed his trustees to pay it to such needful

charitable institutions as they might select.

It was held that the mixed fund was applicable rateably to

pay the debts and funeral and testamentary expenses and legacies

;

and that each charitable legacy failed to the extent of the pro-

portion which the realty and impure personalty bore to the

whole fund ; and that the portion corresponding to the realty

went to the heir-at-law, and the portion corresponding to the

impure personalty to the next of kin. The costs of all parties

as between solicitor and client were allowed out of the mixed

fund.

It is observable that in this case there were two trusts for pay-

ment of debts, &c., one out of the personalty, the other out of

the mixed fund ; and the latter was held to prevail.

If land is settled to such uses as A. may by will appoint, and Effect of

in default of appointment to the use of B., and A. appoints it to
7'intnlt'nt

trustees on trust to sell and pay legacies, and gives the residue

in charity, a trust of such residue will result for B. (A.-G. v.

Ward (1797) (3 Ves. 327)).
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direction

held void

CHAPTEE XXXV.

On the Effect of a Gift over on Failuee of a Prioe Gift.

We now proceed to examine the cases on the validity of a gift

over in the event of the failure of a prior gift.

We will first notice A.-G. v. Tyndall (2 Eden, 207 ; Amb. 614)

(March, 1764, L. C. Henley).

a cy-jrres Testatrix by will, made after the Georgian Mortmain Act,

devised her freeholds and leaseholds to trustees to sell, and out

of the proceeds to buy a site at B., and erect an almshouse, and

invest the rest in land, and out of the income pay allowances to

twenty designated poor people, with power to make an interim

investment in Government securities, with the following clause

added :
" And in case my intention cannot by law take place

the trustees are to lay out the money to such charitable uses,

intents, and purposes as near to my intention as can be, and the

laws will permit." She then gave the residue of her estate to

such uses, intents, and purposes as aforesaid

:

Udd (1) that the heir-at-law took the freeholds
; (2) that the

leaseholds fell into the residue and were not applicable for pay-

ment of debts in exoneration of the pure personalty
; (3) that

the trust to build an almshouse could not be effectuated by the

gift of a site by some other person
; (4) that the gift of the

residue was void on the ground that the words referring back to

the former part of the will included a direction to lay it out in

land ; and (5) that the cy-ijres clause was a fraudulent and void

clause, inserted to intimidate the heir-at-law and next of kin,

and prevent them opposing the charity.

We will next state the case of A.-G. v. Earl of Lonsdale

(1 Sim. 105) (Jan. 25, 1827, V.-C. Leach).
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A. built a school-house upon land of which he was tenant for

life, and then by deed in 1697 conveyed the school-house and

certain land of his own to trustees on trust for keeping up the

school. The remainderman diverted the school to other pur-

poses :

Held, that the trusts of the deed thereupon failed.

A., also by will made in 1698, devised the same lands, without

the school-house, on trusts for the maintenance of the school,

adding, " or otherwise upon such trusts and for such other Aitorna-

purposes as his executors should think most conducing to the
^"'"^ ^''"^**

good of the county of W., and especially of the parish of L."

He also by will conferred benefits on the remaindermen.

It was held that the trusts of the will for the maintenance of

the school failed by reason of its diversion, and that the re-

maindermen were not put to any election, inasmuch as the will Election,

contained no gifc of the school. On the alternative trust the

judge said :
" This amounts to a clear direction, that if, for any

reason, the testator's intention as to the school should fail, the

lands should be applied to other charitable purposes." And he

directed a scheme to be settled accordingly.

It will be observed that in this case tlie prior trust failed, not Failure in

through illegality, but by reason of the extinction of its object.
'''*''*

No doubt lias ever been entertained of the validity of a gift over

in the event of a prior trust failing on a point of fact. (Compare

A.-G. V. Goddard (T. & K. 348), ante, p. 325 ; also Chrises Hospital

v. Grainger (1 M. & G. 460), aiitc, p. 428.)

The case, however, wliich established the validity of a gift Failure in

law,

over in the event of a prior trust being void for illegality was

De TJiemmines v. De Bonneval (5 Russ. 288) (Nov. 17, 1828,

M.R.). The case will be found fully stated in the cliapter on

Religious Trusts (p. 125), and it will be seen to be a clear decision

on the point. A prior trust was held void, and the fund affected

by it was held to belong to the person named in the gift over.

The following more recent decisions havf followed the same

principle :

—

Cawood V. ThomjiHon (17 -lur. 708) (May, 1853, V.-C. SUiart).

2 1
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Testatrix by codicil declared that in case the several bequests

given by her will, or any of them, or any part thereof, should

happen to fail by reason of any part of her estate being of such

a nature as could not legally be made applicable to the purposes

therein specified in that behalf, then and in that case she gave

and bequeathed such part of her said estate as could not legally

be made applicable for such purposes unto and equally between

T. and H. for their respective absolute use and benefit, and if

cither died in her lifetime she gave the whole to the survivor,

having full confidence that they, or he, as the case might be,

would desire to carry out her intentions to the utmost of their

or his power ; but she nevertheless declared that that should not

have the force or effect of imposing a trust on the said T. and H.,

or either of them, or in any manner abridge or qualify tlieir, or

liis, property and interest in the bequest thereinbefore contained,

any rule of equity to the contrary notwithstanding. There was

not sufficient pure personalty to pay all the charitable legacies

:

Held, that H. and T. took as much of the impure personalty

as would have made up the charitable legacies.

Carter v. Green (3 K & J. 591) (July 30, 1857, V.-C. Wood).

Testator made some charitable gifts by will.

By a codicil, after reciting that he had by his will and other

methods settled and disposed of some parts of his personal estate

to charitable uses, he declared that in case any part or parts of

the same should by any statute or law then in being be con-

sidered not to have their full operation for the intents and

purposes for which he had designed them, then and in such case

he gave and bequeathed all such moneys, personal estate, and

effects to A., B., C, and D., their executors, administrators, and

assigns absolutely and for ever, free from any trust or condition

whatever, expressed or implied

:

Scmhle, that this gift over was good.

In Thrupp v. Collctt (No. 1) (1858) (26 Beav. 125) there was

a gift for the relief of poachers, and a gift over if it was un-

lawful ; the first gift was held to be unlawful, and it is clear

that no objection was raised to the gift over.
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In In re ffi/de's Trusts (W. N. 1873, 202), mentioned in the

chapter on Doubtful and Defunct Societies, effect was also given

to a gift over of a legacy to a society, which could not be identi-

fied {ante, p. 239).

A similar decision had also been given in a case prior to

A.-G. v. Tyndall, that is to say,

In A.-G. V. Tancred (Amb. 351) (Xov. 1757) there was a

devise of land on trust for students of Lincoln's Inn, with a gift

over in favour of the colleges at Cambridg?, if the first trust was

void under the Georgian Mortmain Act, and the gift over was

held good.

We may observe, however, that A.-G.y. Tipidall is not neces- a.-g. v.

sarily inconsistent with these later cases. The facts in it were ^•i/"'^"^'

peculiar. There was, first, a devise of realty and impure per- guished.

sonalty for charitable purposes ; then a gift over to the nearest

lawful purposes; and then a gift of residue, including pure

personalty, to the purposes declared by the earlier part of the

will The only lawful way of giving effect to the gift over of

the realty and impure personalty would have been to have given

these properties to the charities excepted oilt of the Georgian

Mortmain Act. The residue would then have followed the same

destination. The Court might well shrink from a result so far

removed from the objects contemplated by the testatrix. The

judgment, however, appears to be somewliat hasty in several

respects, and cannot be relied upon as an authority.

In connection with this subject we ought again to caU atten-

tion to points which are discussed in other parts of this book,

namely, that if trustees are directed to apply money at their

discretion for a charitable purpose or an indefinite purpose, the

gift is void (see the chapter on Indefinite Gifts, General Words).

But if trustees are directed at their discretion to apply a fiuul

for a purpose which may offend the Georgian Mortmain Act, or

for an alternative jiurpose which dijes not, the latter clause is

good (see the chapter on Mortizing, section on Alternative

Trusts, ante, pp. 322-327, :i28-32'.»).

]}ut if tlie trust is absobiLe for tlic ar(|iiisiti(m n\' laud, ;iii(l

'}
t

->
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there is merely an alternative of an interim investment in per-

sonalty, this alternative does not save the trust (p. 324).

Failure in To this we may add, that if the trust is for the acquisition

not mean of land, with a gift over to some other purpose, if there is a

law. physical difficulty in obtaining tlie land, the gift over will not

be held to apply to the legal impediment presented by the

Georgian Mortmain Act, and the gift will consequently fail.

This is established by the following case :

—

A.'G. V. Hodgson (15 Sim. 146) (March, 1846, V.-C. Shad-

well). Testator bequeathed his residuary personal estate to his

executors, "in trust for the establishment or institution of a

charitable receptacle if the same can be done for twenty-seven

poor old men of England and the same number of Ireland, to be

under the management of the Eoman Catholic Bishop of London

and the Eoman Catholic Bishop of Dublin ; but if no such in-

stitution can be conveniently established, I request that the

same may be disposed of in charitable donations to persons of

the same description of £6 each, and whenever an opportunity

offers that it may be added to any contribution for a similar

purpose, £30 of which sum I give to each of my executors "
:

Held, that the primary gift was void, as involving the pur-

chase of land, and the alternative gift was only to arise if some

physical impediment prevented the execution of the primary

gift, which was not even alleged to be the case.
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CHAPTER XXXVI.

On Makshalling Assets.

The judges of tlie Court of Chancery long ago laid down a rule Court win

that they would not marshal assets in favour of a charity,
fo,. charity

They meant thereby that they would not alter the mode in

which assets were applied in payment of costs, testamentary

expenses, debts, and legacies, in order to help to pay charitable

legacies in full.

According to the general rule of the Court, the personal estate, General

not speciiically bequeathed, was applied first in defraying these applying

outgoings ; and, prior to the Georgian Mortmain Act, no diffe- a=*s«ts.

rence was made between pure and impure personalty in this

respect. When the Act supervened, it became necessary to

settle how the pure and impure personalty were to be applied

inter se. For instance, if a testator gave the ultimate residue of

his personal estate in charity, then if the pure pesonalty were

applied first in paying debts and other outgoings, there might

be only impure personalty left, and the charities would get

nothing. Whereas, if the impure were first applied, the ulti-

mate residue might consist entirely of pure personalty. The

Court solved this question by applying the pure and impure

rateably, according to their relative values, in paying debts and

funeral and testamentary expenses, and general costs, and then

gave the charity so much of the residue as represented pure

personalty, and paid out of the same fund any special costs

relating only to tlie charitable bequest (A.-G. v. Hurst (2 Cox,

304) (June, 1790, M.K.)). (See antr, p. 2r,3.)

In some early cases Lord llardwicku mai.shulU;d ji.s.sets in

fiiVDur of charities : see
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A.-G. V. Lord Wcymoidh (Amb. 25) (Feb. 1745): a case of a

pecuniary legacy.

A.-G. V. Graves (Amb. 158) (Dec. 1752). This was a gift of

residue, and it appears from a paragraph on page 218 that the

impure personalty was applied first in paying debts.

A.-G. V. Tomkins (Amb. 216) (March, 1754): like the

last.

And a similar decision was given in A.-G. v. Caldwell (Amb,

635) (Dec. 1768, M.E.).

But Lord Hardwicke himself pursued a different course in

Mogg V. Hodges (2 Ves. Sen. 52) (Nov. 1750) ; and other

judges, also, were opposed to marshalling assets in favour of

charities, and their views prevailed. See

A.-G. V. Tyndall (2 Eden, 207 ; Amb. 614) (March, 1764, Lord

Northington) ; Waller v. Childs (Amb. 524) (Xov. 1765, M.E.)

;

Foster v. Blagden (Amb. 704) (Nov. 1771, Smythe, B.) ; Hill-

yard V. Taylor (Amb. 713) (Feb. 1773, L.C.) ; Ridges v. Morri-

son (1 Cox, 180) (April, 1785, M.E.) ; A.-G. v. Hurst (2 Cox, 364)

(June, 1780, M,E.) ; A.-G. v. Earl of WincMsca (3 Bro. C. C.

373) (Nov. 1791, M.E.) ; and Makcham v. Hoojjer (4 Bro. C. C.

153) (Dec. 1792, Lord Ashurst).

Mixed The case is the same if a testator creates a mixed fund for

applied"^ payment of debts and other matters, and gives the balance of it

in charity, Thus, in Hawse v. Chapman (4 Ves. 542) (April, 1799)

a testator directed his executors to convert certain specified

property, and thereout " pay and discharge my just debts, lega-

cies, funeral expenses, and charges attending the probate and

execution of the trusts of this my will ;" and he gave balance of

such TOoneys in charity. He did not purport to dispose of the

residue of his personalty, and some of the specified property was

impure personalty.

The Lord Chancellor directed the unbequeathed residue to be

applied first in payment of debts, expenses, and costs, and the

mixed fund of pure and impure specified property to be appEed

rateably in paying the rest of the same outgoings ; and then

awarded the proportion of the surplus representing pure per-
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sonalty to the charity, and the proportion representing impure

to the next of kin.

This case shews the difference between personalty unbe- Cleaning

queathed and personalty invalidly bequeathed. queathcd.

The rateable application of pure and impure personalty was

carried further, and it was held that, in the absence of express

direction, every legacy, charitable or private, was payable

rateably out of the pure and impure personalty ; and the result Mode of

was that, under such circumstances, a charitable legacy failed
chKr"tai,le

to the extent of the proportion which the impure bore to the I'^g^'ties.

pure. We believe that many charitable legacies might he made
to abate under this rule, but that it is often neglected in practice,

the residuary legatees being more favourable to charities than

the law is. The rule, however, is well established, and is applied

by the Court. Moreover, if the testator has created a mixed fund

of realty as well as personalty for the payment of legacies, the

charitable legacies will fail to the extent of the proportion of

realty and impure personalty included in the fund. (See

Hoplcinson v. Ellis (1846) (16 L. J. K S. Ch. 59), stated in the

chapter on Effect of Failure, ante, p. 478.)

The application of these rules as to pecuniary legacies was

challenged in the case of Hohson v. Blacldmrn (1 Keen, 273)

(July, 1836), but Lord Langdale, M.Ii., held that the rule was

firmly settled and could not then be re-opened, and the rule has

])een regularly applied ever since :

—

Johnson v. Woods (2 Beav. 409) (Feb. 1840, Lord Langdale)
;

Johnson v. Lord Harrowhij (John. 425) (July, 1859, V.-C.

Wood) ; Fox v. Loimds (L. R. 19 Eq. 453) (Feb. 1875, Jessel,

M.K.); Chamimcij \. Davy (11 Ch. U. 949) (Feb. 1879, V.-C.

Hall).

Lord Cottenham, in a case of Williams v. Kershaw, stated the

rule to be, to appropriate the fund as if no legal objection

existed as to apjJying any part of it to the ciiavitable legacies,

aud then lioldiug so much of the charitable legacies to fail as

would in that way come to be paiil out of the prohibited t'uiid

(1 Keen, 27-1, n.).
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In liohinson v. Governors of the London Hosjntal (10 Hare, ID)

(Feb. 1853, V.-C. Wood) a question was raised whether an

Time at apportionment of charges amongst different parts of a mixed
which

^^j^^i should be made according to their respective values at the
values '~

fixed. death of the testator, at the date of the decree, or at the time of

making the apportionment ; and the Vice-Chancellor decided in

favour of the latter view on account of the difficulty and incon-

venience of going back to an earlier date.

Pure per- Tlicsc rulcs against marshalling have led to the practice of

dause! inserting in charitable wills a clause directing the charitable

legacies to be paid out of the testator's pure personalty.

We will proceed to consider the effect of such a clause. We
may premise that the addition of such a clause to a legacy in a

will will not attach it also to a second legacy to the same object

in a codicil {Johnson v. Lord Harroivhy (John. 425) (July,

1859)) ; and that the general effect of the clause is to leave the

pure personalty to bear its share of debts, expenses, and costs,

but to give the charitable legacies a prior right to payment out

of the rest of it. Further words must be added to exonerate

pure personalty from its share of debts, expenses, and costs.

Instances of this will be found below.

An early instance of such a clause is found in

A.-G. V. Lord Mountmorris (1 Dick. 379) (June, 1765). " M.

by his will charged his real estate with the payment of his debts

and legacies, except three legacies given for charitable purposes,

wliich three legacies he directed to be paid out of his personal

estate.

" Lord Northington, C, decreed the charity legacies to stand in

the place of the specialty creditors for what they should exhaust

of the personalty estate."

We have reproduced this report verbatim. It does not shew

very clearly either the words of the will or the effect of the

judgment, and altogether it cannot be regarded as an authority.

We will proceed to state the more modern cases :

—

The Philanthropic Society v. Kemp (4 Beav. 581) (Lord Lang-

dale, M.E.).
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Testatrix gave private legacies amounting to £4000 and

charitable legacies amounting to £1300, and directed the

charitable legacies to be paid and satisfied out of her ready

money and the proceeds of sale of her funded property, personal

chattels and effects, and not from the proceeds or by sale of her

leasehold or real estates ; and she charged her leasehold estates

bequeathed to B. and S., in addition to her other personal estate,

with and to the payment of her debts, funeral and testamentary

expenses, and her private legacies. She left £1200 pure per-

sonalty, £5400 impure, of which £2985 arose from her lease-

holds, and she owed £1500 debts, and her funeral and testamen-

tary expenses had to be defrayed.

The headnote states that the charitable legacies were held to

fail in the proportion of the impure to the pure personalty. But

this is not made clear by the judgment. It was evidently held

that the two classes of personalty were to be applied rateably in

paying the debts and expenses, and that the pure personalty was

not exonerated from payment of the private legacies. But it is

not shewn how the surplus of the personalty was to be applied

in paying the legacies. The case must be considered as resting

on the special words of the will, and was so treated by Lord

Cranworth in Tcmjpcst v. Tempest (7 De G. M. & G. 470). Lord

Langdale's meaning is made a little clearer by his own remarks

in Siimjc v. Dlmsdale (6 Beav. 4G2) (June, 1843). There a

testatrix gave charitable legacies with a direction that they

should be paid out of her pure personalty. She also directed

certain consols to be kept to answer certain annuities, and after-

wards to be applied in paying the charitable legacies.

Lord Langdalegave effect to the latter direction. Un the iirst

directitjn he said, " I do not feel disposed to alter the u[)Uiion

which 1 am reported to have expressed on a former occasion.

The words here do not contain any direction that tiie charities

shall have any priority over any other demands upon the general

assets."

RoUnsoii V. Gcldanl (3 M. .^: G. 735) (Feb. 1X52, Lord Trnro,

L.C., reversing V.-C. Knight-Bruce (3 iJe (i. cV Sin. I'.t'.l)).
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Testator gave a charitable legacy of £5000, adding, '* to be

raised and paid out of such of my ready money, goods, and per-

sonal effects as I may or can by law charge with the payment of

the same." He gave other charitable legacies, to be raised and

paid in the same manner, making £30,000 given in charity

altogether. He gave private legacies amounting to £3G,000

without reference to any particular fund. He left £24,000 in

pure personalty and £40,000 in impure personalty.

The debts and funeral and testamentary expenses had been

paid rateably out of the two divisions of the personalty.

The Lord Chancellor held that the private legacies must be

paid in full out of the remaining impure personalty, and that the

whole of the remaining pure personalty must be applied in

paying the charitable legacies as far as it would go. His Lord-

ship guarded himself against saying how the assets should be

applied if the impure personalty were insufficient lor payment

Does not of the private legacies. But he used the expression that the

ki^'lcics
charitable legacies were in the nature of demonstrative legacies,

.lemonstra- with the pure personalty appropriated as the fund for their pay-

ment. But we shall find from the case next stated that the use

of this expression is inappropriate.

Tcmiicst v, Temi^est (7 De G. M. & G. 470) (March, 1857,

Lord Cranworth, L.C., reversing V.-C. Wood) 2 K. & J. 635)).

A testatrix, after certain specific and pecuniary gifts to T., wlio

was also made residuary legatee, and various charitable legacies,

added, " And I direct that the charitable bequests bequeathed

by this my will shall be paid in precedence of the other pecu-

niary legacies hereby bequeathed, out of such part of my personal

property not specifically bequeathed as is by law applicable for

charitable purposes."

The pure personalty was insufficient to pay the charitable

legacies in full, and the Vice-Chancellor, relying on the expres-

sions used in Ilohinsoii v. Gcldard (3 M. & G. 735), ordered the

debts aud funeral and testamentary expenses and costs to be

paid out of the impure personalty.

The residuary legatee appealed, and the Lord Chancellor held
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that the debts and funeral and testamentary expenses and costs

must be paid rateably out of the pure and impure personalty.

They were so payable by law, in the absence of any special direc-

tion by the testator, and the clause as to paying charitable

legacies out of the pure personalty was not such a direction. It

follows, therefore, that charitable legacies directed to be paid out

of pure personalty are not demonstrative legacies.

Mckisson v. Cochill (3 De G. J. & Sm. 622) (July, 1863, Lord

Westbury).

A testator, in the course of his will, gave one immediate and

two future charitable legacies payable out of his personal estate.

The Lord Chancellor treated this as equivalent to saying out of

his pure personal estate ; and inasmucli as there was originally

sufficient pure personalty to pay them, he held that it was the

duty of the trustees in the first instance to set apart a sufficient

amount of pure personal estate to answer them and apply the

rest of the personal estate and some funds arising from real

estate in paying the debts and other legacies, and directed a

further sale of real estate to make up any deficiency.

This decision appears to be inconsistent with the other autho-

rities, for the will directed debts and funeral and testamentary

expenses to be paid out of the residuary personalty. It was,

however, a very special will, and the judgment professes to

pursue marshalling directions made by the testator, though it is

ditficult to find them.

Beaumont v. Oliveira (L. R. 4 Ch. 309) (January, 1869, C. A.,

varying the decree of V.-C. Stuart (L. If. Eq. 534)). Testator

gave some private legacies and also charitable legacies amounting

to £20,000, and added, " 1 direct all the said charitable legacies

to be paid out of my pure personal estate." He gave the residue

of his real and personal estate to his executors for their own

use. He left £6711 in pure personalty, leaseholds worth £8045,

and land in Madeira which sold for £866. It was found that

land in Madeira might be left in charity :

Held, that the general costs, funeral and testamentary expenses

and debts shuuM liu [uiid raLcalily cniL of the wIkiU; cslale, and
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the charitable legacies were then payable out of the pure

personalty in preference to other legacies, and the other legacies

out of the impure personalty, and that all the legacies so far as

they should not be paid as aforesaid ought to participate in the

proceeds of the Madeira property, but that in such participation

the charitable legacies, so far as they were unpaid, ought to abate

in the proportion which the impure personalty bore to the pro-

ceeds of the Madeira estate. The costs of the appeal of all

parties with one exception were allowed among general costs,

Llnvcllyn v. Rose (W. N. 18G9, 178 ; 17 W. 1^. 984) (June,

18G9, V.-C. Malins).

Testatrix directed her debts and funeral and testamentary

expenses to be paid and made some specific bequests, and gave

the rest of her estate to trustees to convert and pay private

legacies amounting to £1200 and a legacy of £200 to the L.

Infirmary, and gave the residue to three charities, and directed

that the several charitable bequests given by her will should be

paid out of such parts of her personal estate only by law appli-

cable to bequests of that nature.

She left £890 impure and £3159 pure personalty.

The Vice-Chancellor held that the debts and funeral and

testamentary expenses must be paid rateably out of the pure and

impure personalty, that the legacy of £200 must be paid out of

the pure, and the other legacies rateably out of pure and imjjure

;

that the costs must be paid in like manner, and so much of the

residue as represented pure personalty would go to the charities,

and so much as represented impure to the next of kin.

Wigg V. Nicholl (L. E. 14 Eq. 92) (May, 1872, RomiUy, M.K.).

A testator directed his trustees as follows :
" Pay and apply all

the rest residue and remainder of my personal estate and effects

which may be legally applied for such purposes unto and equally

between the six next hereinafter named hospitals, that is to say,

(1) St. George's Hospital, Grosvenor Place, Hyde Park, (2) West-

minster Hospital, Broadway, Westminster." These two hospitals

had power to take land (see the chapter on Special Exemptions

from the Georgian Mortmain Act). But the testator named four
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others which had no power to take land or impure personalty.

He added, " I direct my said estate and effects shall be so mar- Fuller mar-

shalled and administered as to give the fullest possible effect to ckuse?
the pecuniary and residuary legacies and bequests hereinbefore

contained in favour of the said several hereinbefore named
hospitals and other charitable institutions."

It was held that the Court would first ascertain what one-sixth

of the remainder of the pure and impure personalty anKumted
to, and give such one-sixth to the Westminster Hospital and
one-sixth to St. George's, applying the impure first to satisfy

these two-sixths, and then divide the remaining pure personalty

among the other four.

Wills V. £ourne (L. E. 16 Eq. 487) (Aug. 1873, Lord Selborne,

for M.E.). Testator bequeathed an annuity and some specific

and pecuniary legacies free of duty, and devised his real estate

to trustees to sell, and out of the proceeds pay the costs of sale

and his debts, and funeral and testamentary expenses, and the

annuity and legacies thereinbefore bequeathed and the duties

thereon, and he gave to the same trustees his personal estate

not specifically bequeathed on trust, to convert it into money,

and pay so much of liis debts, expenses, and legacies as the

proceeds of sale of his real estate would not pay, and to stand

possessed of the residue for certain charities. And he declared

that only such part or parts of his estate should be comprised in

the residue as might by law be given for charitable purposes

:

Meld, that the exclusion of impure personalty from the residue

was a direction that it should be applied for those purposes

which were to be satisfied before a residue was arrived at.

3files V. Harrison (L. 11. 9 Ch. 310) (Marcli, 1874, C. A.).

Testator gave some pecuniary and specific legacies, and thou

gave a certain leasehold estate, and the residue of his personal

estate to trustees on trust to convert it and pay his funeral and

testamentary expenses, and debts and legacies, and to invest tlie

remainder and pay the income to his wife during widowhood,

and afterwards lay out £9721 in purchasing certain Government

annuities, and he tlien gave to tlic WesliiMirclimd Society S( Imk.I
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£100, and two private legacies, and gave the residue in equal

thirds to three charities, and added: "And I expressly direct

that the three Last-mentioned legacies or bequests shall respec-

tively be paid and satisfied out of such part of my personal

estate as can lawfully be applied to the payment thereof, and

which shall be reserved by my trustees or trustee for the time

being for that purpose."

He left £4(3,000 impure and £14,000 pure personalty.

Vice-Chancellor Wickens, on June 7, 1873, thought that the

words in the wUl were insufficient to countervail the general

rule of law as to the application of assets (W. N. 1873, p. 137),

but Lord Cairns and Lords Justices James and Mellish all took

an opposite view, and directed the assets to be marshalled, so as

to leave the pure personalty intact for the three last-named

charities. The charitable legacy of £100 caused some difficulty.

They ordered it to abate in the proportion which the impure

personalty bore to the pure, and the part left unabated to be

paid out of the pure. They also considered that the estate could

not have been administered without the direction of the Court,

Costs. and directed the costs of the suit in the Court below and the

costs of the executors of the appeal to be paid out of the impure

personalty. This left the charities, the widow, and two sets of

next of kin, who appeared separately, to bear their own costs of

the appeal.

Shephcard v. Beetham (6 Ch. D, 597) (July, 1877, V.-C. Malins).

Testatrix gave to the Brompton Hospital her household furni-

ture, pictures, goods, chattels, trinkets, jewellery, and effects,

which might be in her dwelling-house at the time of her death,

and her ready money, money at her bankers, and money in the

public funds, and all other her personal estate and effects which

she could by law bequeath to such an institution, and she

appointed executors, and made no other disposition. She left

some impure personalty and realty, as well as pure personalty :

Specific Held, that the gift to the hospital was specific, and that the

debts, costs, and funeral and testamentary expenses, other than

probate duty, should first be paid out of the impure personalty,

gilt
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and in case of deficiency out of the realty, and the probate duty Probate

should be paid primarily out of any surplus of the impure per- ^
"'^-

'

sonalty, and secondarily out of the pure personalty.

Note.—It is probable that the expression " probate duty

"

was here used to include all the expenses of probate, as the

heir-at-law stands in the same position with respect to all of

them.

In re Fitzfjcrcdcl, Adolpli v. Dolman (26 W. E. 53) (Xov. 1877,

Jessel, M.R.). A testatrix gave charitable and other gifts, and

added :
" I declare my will to be that the legacies and bequests

which I have made, which may savour of charitable gifts, shall

if necessary, be paid and discharged out of such part of my per-

sonal estate as may be lawfully applied for the purpose, in which

event my real estate, if any, shall be first charged with and be

liable to the payment of my debts and legacies not savouring of

charitable gifts."

The testatrix left leaseholds and pure personal estate

:

Held, that the leaseholds must be primarily applied in paying

debts and legacies, but that the costs were to be borne rateably

by the pure and impure personalty, that being the general rule.

Leicis v. Boctcfeur (W. X. 1878, 21) (Jan. 1878, V.-C. Bacon,

affirmed on appeal (W. X. 1879, 11) (Jan. 1879, C. A.)). Testa-

tor gave £1000 to his wife, and then £9000 out of his pure

personalty on trust for liis wife for life and then for charities.

He gave the residue of liis estate to trustees to convert, and after

satisfying the legacy of £9000 out of his pure personalty, and

paying out of such part as should not be wanted for that legacy,

his debts, and funeral and testamentary expenses, to pay the

income to his wife for life, and after her death to raise and pay

certain private legacies to the plaintiffs and others amounting

to £1000, and charitable legacies to the amount of £40,000,

which he directed to be paid out of his pure personalty preferably

to any other payment except the £9000 and some of the legacies

to the plaintiffs ; and as to the ultimate residue of his estate, lie

"ave one-tenth to A. and another lenth to B., and the i-emaiiiiu"o o

eight-tenths to the lloyal National Lifeboat Institution ; and he
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declared that in the division of the ultimate residue, the same

should, if and so far as necessary, be marshalled, so that the two

equal tenths should be paid out of such part thereof as could not

lawfully be appropriated for charitable purposes, to the intent

that the remaining eight equal parts might consist of such

personal estate as might be lawfully appropriated for such

purpose.

The testator left £2000 of impure personalty, and the question

argued was whether this sum was chargeable in exoneration of

the pure personalty with the whole, or rateably with the pure

personalty with its proportion of the debts, costs of administra-

tion, and the legacies to the plaintiffs.

The latter was held to be the case.

Apparently the estate was insufficient to pay the legacies in

full : see 38 L. T. 93.

In re Pitt's Estate, Lacy v. Stone (33 W. E. 053) (March,

1885, Chitty, J.). Testator gave the residue of his estate in

equal shares to St. Thomas's Hospital and the Charing Cross

Hospital, which had not power to take land or impure person-

alty, and St. George's Hospital and Westminster Hospital, which

had such power; and declared that his pure personal estate

should in the first place be applied in paying the shares of

St. Thomas's and Charing Cross Hospitals. The residue con-

sisted of about £2000 pure and £5000 impure personalty.

The will was held to direct the debts, and funeral and testa-

mentary expenses, to be paid first out of the impure personalty.

Kilforcl V. Blaney (29 Ch. D. 145) (March, 1885, V.-C. Bacon
;

varied on appeal (31 Ch. D. 56) (Nov. 1885, C. A.)).

Testatrix devised real estate to pay her fimeral and testa-

mentary expenses, debts, legacies, and duties, and gave leaseholds

to make up any deficiency, and gave her other personal estate

in charity. The other personal estate included a mortgage, and

she left no next of kin.

It was held that the debts, &c., should be apportioned over

the pure and impure personal estate, including the leaseholds^

and that first the real estate, and secondly the surplus of the
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leaseholds, should be applied in exonerating the pure personalty
;

and that the Crown took the impure, minus its proportion of

debts, &c.

The most recent case upon this subject is In re Arnold, Bavcns-

croft V. Workman (37 Ch. D. 637) (Feb. 1888, Kay, J.). There

testatrix gave her estate to trustees to convert, and out of the

proceeds pay her debts, funeral and testamentary expenses, and

the legacies thereby bequeathed. She then gave private legacies

amounting to £1370, and added :
" I direct that all the above

legacies shall ... in the first instance be chargeable upon and

payable out of the proceeds of sale of my real and leasehold

estate, if any." She gave the residue of her estate in charity

in certain shares, and added :
" I direct that the foregoing charit-

able legacies shall be paid exclusively out of such part of my
pure personal estate as is legally applicable for that purpose."

She left land at Capetown worth £1237, no other real or

leasehold estate, but £4950 impure, and £1175 pure personalty.

Kay, J., held that, on the words of the will, the private lega-

cies must be paid first out of the property at Capetown, as far

as it would extend, and the rest of the legacies, and the debts,

funeral and testamentary expenses, and costs of the action, out

of the impure personalty, leaving the pure personalty as far as

possible to constitute the ultimate residue.

It will be seen that the tendency of the decisions has been

more and more favourable to charitable gifts, but the cases are

not altogether in harmony, and it is desirable that every will

containing charitable dispositions should state explicitly the

testator's wishes as to the mode of application of his assets.

The cases which have been decided shew the doubts whicli may

be raised, and every careful conveyancer should guard against

them.
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CHAPTER XXXVII.

On Costs.
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In general, when a difficulty arises in the administration of a

testator's estate, the costs of solving the difficulty are paid out

of the residue of the estate.

But if no difficulty arises in the first instance, but after a

trust legacy has been severed from the estate a difficulty arises

in the administration of that legacy, the costs fall upon it. But

the practice of the Court varies in the application of these rules

to charitable cases.

In In re Birkett (9 Ch. D. 576) (July, 1878) a will contained a

doubtful charitable legacy of £500, and the executors paid it

into Court. Jessel, M.Pt., on a petition by the administrator of

the charity, awarded the whole fund to the charity, and allowed

the petitioner's costs out of the fund. The executor was trustee

of the residue for an infant, and both executor and infant were

represented by the same counsel, but Jessel, M.R., refused to

give them any costs out of the fund. He said the executor

could take his costs out of the residue, and could not, by

paying a legacy into Court, relieve the residue from its proper

burden.

However, in Biscoe v. Jackson (35 Ch. D. 4G6) (Nov. 188G)

Kay, J., decided to apply a legacy of £10,000 cy-pres, but he

allowed the next of kin their costs of opposing it out of the fund

as between party and party, and paid the costs of the Attorney-

General and the trustees out of the fund as between solicitor

and client.
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The question of costs is not mentioned in the report of the

appeal on which the judgment was affirmed. In this case there

was no residuary gift in the will, so that the next of kin were

practically residuary legatees.

Sometimes the costs of the Attorney-General are thrown on

the charitable legacy, and the costs of other parties on the residue

of the estate (A.-G. v. Vint (1850) (3 De G. & Sm. 704)).

There was formerly a rule that an heir-at-law or next of kin. Old rule,

appearing and unsuccessfully disputing the validity of a charit-

able disposition, was allowed costs as between solicitor and

client out of the fund, at least if no improper point was raised

on their behalf. See the cases cited in Whicker v. Htcme (14 Beav.

528) (April, 1851), and see

Moggridgc v. Thackwcll (7 Ves. 36) (1802) ; Gaffney v. Hevey

(1 Dr. & Walsh, 25) (1837, Ireland) ; Carter v. Green (3 K. &
J. 591) (1857).

In Currie v. Pyc (7 Ves. 462) (April, 1811, Lord Eldon) a

testator charged his realty with payment of his legacies. Some

were charitable legacies, but the estate was insufficient to pay

the other legacies, and it was held that the failure of the charge

of the charitable legacies inured for the benefit of the others, and

did not let in the heir. But the heir was allowed his costs as

between solicitor and client, on the ground that it was a charity

case.

But this rule is now overruled, and only party and party costs Party and

are aUowed.
l";^^^

'''''

Whicker Y.Hume (14 Beav. 528) (April, 1851), as to an heir- allowed.

at-law ; Wilkinson v. Barber (L. 11. 14 Eq. 96) (June, 1872), as

to next of kin ; Biscoe v. Jackson (35 Ch. D. 466) (Nov. 1886,

Kay, J.), stated above.

In Jervis v. Lau-rencc (22 Ch. 1). 202) (Nov. 1882, V.-C.

Bacon) the next of kin opposed a petition asking for payment

of certain bonds to cliaritaljle legatees, on the ground that such

bonds were impure personalty. The opposition failed, but tlie

costs of the next of kin were allowed out of the fund.

r.ut in Spillcr v. Maude (32 Ch. I). 158, n.) (July, 1881,

2 K 2
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Jessel, M.l^.), the costs of an unsuccessful opponent were allowed

out of a chaiity fund, as between solicitor and client. But the

opponent in that case appears to have been a necessary party

to the application, and the costs do not appear to have been

increased by the unsuccessful argument.

Also in Mitchell v. Moherleij (6 Ch. D. 655) (July, 1877, V.-C.

Bacon) the same was done. There a residue was given in

charity, and the next of kin took out a summons claiming a

railway debenture mortgage as impure personalty. The sum-

mons was adjourned into Court and decided against them, but

the Vice-Chancellor said :
" The costs of raising the question in

chambers and of the adjournment into Court will be paid out of

the fund as between solicitor and client, there being a conflict

of decision on the point."

Costs of This allowance of costs to parties contesting a charitable gift

appeal.
^^^^^ extends to costs in the Court of first instance. If a party

is not satisfied \ni\\ the first decision and appeals against it

unsuccessfully, he is in general ordered to pay the respondent's

costs of the appeal {Ohcrt v. Barrow (35 Ch. D. 488) (May,

1887, C. A.)).

But if the point of law is a new one, or there are conflicting

decisions below, or the Judge below suggests an appeal, the

costs of the appeal may be allowed out of the fund. This was

done in Whicker v. Hume (1 De G. M. & G. 50G) (March,

1852, in the C. A.). But on a further appeal being taken to the

House of Lords and failing, the appellant was ordered to pay

the costs of such further appeal ( Whicker v. Hume (7 H. L. C.

167) (July, 1858)).

Also in Dolan v. Macdermott (L. R. 5 Eq. 60, & 3 Ch. 676)

(June, 1868) the next of kin were allowed their costs of appealing

out of the estate, which was all pure personalty given to

charities, though the appeal wgis unsuccessful and they had been

allowed their costs below in like manner.

Conversely a charity may be allowed not only the costs of an

unsuccessful claim in the Court below, but also the costs of an

unsuccessful appeal (see Ashicorth v. Mv.iui (15 Ch. D. 363)
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(July, 1880), where the question was whether land included in

partnership assets was pure or impure personalty—a point not

previously decided).

It is a matter of course to allow a charity the costs of Costs of

appearing in the Court of first instance in support of a gift in a ^^S?id
will, although the decision may be against them : In re Lynall's

Trusts (12 Ch. D. 211) (July, 1879); GiUctt v. Hohson (1834,

3 M. & K. 517).

We have seen in the chapter on Marshalling Assets, that the Out of

general costs of an administration action are paid rateably out cos^g a""'^

of pure and impure personalty, when no special direction on P^id-

the subject is given by the testator {Tempest v. TemiJcst

(7 De G. M. & G. 470) (March, 1857) ; Beaumont v. Olivcira

(L. R. 4 Ch. 309) (Jan. 1869); AdoljjJi v. Dolman (1877)

(26 W. Pi. 53) ; see also Johnson v. Woods (2 Beav. 415)

(Feb. 1840)) ; but that when any special direction is given appro-

priating some property to payment of testamentary expenses,

the general costs of administration are included in that term

{Ravcnscroft v. Workman (37 Ch. D. 637) ; Shepheard v. Bcctham

((5 Ch. D. 597) ; Hopkinson v. Mis (1846) (16 L. J. N. S. 59)).

The attention of the Court was called to this point in

Miles v. Harrison (L. R. 9 Ch. 323), and Lord Cairns there

expressed an opinion that where an estate could not have been

administered without recourse to the Courts, the proper costs of

such administration were to be included amongst the testa-

mentary expenses ; and he allowed, in that case, some of the

costs of the appeal as proper costs of the administration. The

(vourt, of course, has jurisdiction to order any parties to pay or

bear any costs which are improperly incurred.

But this rule did not always prevail. We find a case of

Tajlor V. J%,y (27 L. J. N. S. Ch. 816) (July, 1858, V.-(;.

Stuart), where a different order was made.

A testator gave a legacy and bequeathed all liis jtersoiial

estate to liis executors to get in and pay his debts, and I'luicral

and testamentary exi»enses, and tlu; lega(;y, and tbfii ]»iiy so

much as they couM by law dispose (j1' Ibr cliaritulile puijKjsus lo
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the Lincoln Penitent Female Home. He made no further

disposition

:

Held, that the impure personalty, being undisposed of, ought

to bear the costs of the suit.

This decision was apparently based on Howse v. CJiapman

(4 Ves. 542), as that case was cited in it. But it would appear

to be more consistent with principle to hold that the costs were

included in the testamentary expenses, and payable rateably

out of the pure and impure personalty. And this case would

probably be considered as overruled by 3Iiles v. Harrison

(L. R 9 Ch. 323).

A decision was once given to the effect that a share of residue,

wliich lapsed, would be first applied in paying costs (Gowan v.

Broughton (L. E. 19 Eq. 77)); but this has been overruled

{Blann v. Bell (7 Ch. D. 382) (Xov. 1877, V.-C. Hall)). The costs

therefore, in default of express direction, come primarily out of

the general personal estate not specifically bequeathed, pure and

impure personalty being applied rateably, as before mentioned.

On the other hand, parties who make an unsuccessful attack

on a charitable fund may be ordered to pay costs as between

solicitor and client.

This was done by Kay, J., in Andrcivs v. Barnes (W. N".

1887, 251) (Dec. 19, 1887). The fund in that case was a small

one, and the order was made on the precedents afforded by three

earlier cases. Such cases were :

—

(1) Bdenhorough v. Archbishop of Canterlury (2 Paiss. 93)

(July, 1826, Lord Eldon). The parishioners of S. had the right of

electing their vicar, and the result of an election being disputed,

two suits were brought, where the rival claimants, and the

Bishop, the Archbishop, and the Attorney-General were parties.

As these officials were in the position of trustees, and were in no

way to blame, and the plaintiffs in the two suits were the

beneficiaries, and there was no trust fund, the plaintiffs were

ordered to pay their costs as between solicitor and client.

(2) A.-G. V. Cuming (2 Y. & C. Ch. 139) (Feb. 1843, V.-C.

Knight). This was a suit by information and bill to compel the
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bishop to institute a parson elected by parisliioners. No costs

were allowed to the bishop, because he contested the validity of

the election. But certain trustees of the advowson, who had

done nothing improper, were necessary parties to the suit, and

they were held entitled to have their costs as between solicitor

and client from their beneficiaries, that is to say, from the

plaintiffs.

(3) Tunur v. Collins (L. E. 12 Eq. 438) (July, 1871, V.-C.

Malins). This was not a charitable case, but an unsuccessful

suit to rectify a settlement. The Vice-Chancellor held that he

could only order the plaintiff to pay party and party costs to

the beneficiaries, who were made defendants ; but he ordered

him to pay costs as between solicitor and client to the trustees.

This is certainly inconsistent with the general practice of the

Court, which usually orders a defeated opponent to pay party

and party costs to trustees, and gives them any extra costs out

of the trust estate.

The plaintiffs appealed against Mr. Justice Kay's order in

Amh'evjs v. Barnes, so far as it gave costs as between solicitor

and client. But the Court of Appeal held that, as the Court of

Chancery had jurisdiction to award such costs before the Judica-

ture Act, the High Court had such power in any case wliich

might formerly have been brought in the Court of Chancery;

and they dismissed the appeal (Andrevjs v. Barnes, June, 1888,

39 Ch. D. 133, full argument and careful judgment).

An action by an heir-at-law or next of kin, or residuary de- Party

visee or legatee, claiming property on the ground that a devisee secret trust

or legatee undertook a secret trust to apply it for an illegal "rJereJ to

purpose, stands on a different footing from the argument of the

validity of a charitable gift arising in the course of an adminis-

tration. In such cases, if the plaintiff fails to prove his claim,

he is usually ordered to pay the defendant's costs.

Paine v. Hall (18 Ves. 475) (Feb. 1812) ; Lomax v. Eijilcij

(3 Sm. & Giff. 48) (Feb. 1855) ; WaWjravc v. Tchhs (2 K. & J.

313) (Dec. 1855); aBricn v. Tysscn (28 Ch. D. 372) (Dec.

1884).



504 CHAIUTABLE BEQUESTS.

But not

always.

But ilefen-

dant's costs

allowed.

Costs in

disci'etion

of Court.

Except
trustees

and tiie

like.

But where the testator has sailed very near the wind in the

way of imposing an illegal trust on the devisees, the plaintiff

will not be ordered to pay costs {Roivhotliam v. Dunnctt (8 Ch. D.

430) ; Jones v. Badleij (L. E. 3 Ch. 362) ; or if the Court con-

siders the case a hard one {Addlington v. Cann (3 Atk. 141)).

In Springctt v. Jennings (L. E. 10 Eq. 488) (June, 1870),

where the heirs recovered land devised upon a secret trust, the

costs of all parties were allowed out of the estate.

In Jones v. Badley (L. K. 3 Eq. G35) (Jan. 18G7), Eomilly,

M.R., held that a secret trust was established, and that the

defendants were trustees of the residuary realty and impure

personalty for the testator's heir-at-law and next of kin ; but he

remarked that the defendants were trustees, and had done no

more than their duty in endeavouring to carry into effect the

wishes and intentions of the testatrix. He therefore allowed

them their costs as between solicitor and client. This decree

was, however, reversed on the merits (L. E. 3 Ch. 362) (April,

1868) by Lord Cairns, who concluded his judgment by saying,

" I assume that in such a case no costs will be asked for."

Before leaving the subject of costs we may mention that the

17th section of the Judicature Act, 1875, gives power to issue

rules for regulating, amongst other things, the costs of proceed-

ings in the Supreme Court.

Order LXV. of the existing rules, issued under this authority,

deals with the subject of costs, and three of its clauses deserve

to be here set out. These are

—

" (1.) Subject to the provisions of the Acts {i.e. the Judicature

Acts) and these rules, the costs of and incident to all proceed-

ings in the Supreme Court, including the administration of

estates and trusts, shall be in the discretion of the Court or

judge : Provided that nothing herein contained shall deprive an

executor, administrator, trustee, or mortgagee, who has not un-

reasonably instituted, or carried on, or resisted any proceedings,

of any right to costs out of a particular estate or fund to which

he would be entitled according to the rules hitherto acted upon in

the Chancery Division : (with a further proviso as to jury cases).
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" 24. The fees payable on proceedings before a judge in chain- Costsuuder

bers under the Charitable Trusts Act, 1853, s. 28, shall be the Trusts'

same as the fees payable according to the rules relating to costs '*-'=*^-

in respect of other proceedings commencing by summons, and

shall also in other respects be regulated by these rules.

" 25. Where the judge directs that any matter commenced by

summons under the Act in the last preceding rule mentioned

shall be heard in open Court, the same fees shall be payable,

and tlie same costs shall be allowed, as would have been payable

in respect of any other matter so heard."
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CHAPTEE XXXVIII.

On some Miscellaneous Points.

We purpose in this chapter mentioning a few points which

deserve attention, and have either not been mentioned in any

other chapter, or have only been mentioned incidentally so as

to be liable to escape observation.

Confused Gifts.

Cases sometimes occur in which a good gift of' property for a

charity is mixed up with a void gift of other property. In such

a case, if the property validly given is severable from the other

property, the gift of it is good.

The following are instances of this principle :

—

Waite V. Welh (6 Mad. 71) (May, 1821, V.-C. Leach). Tes-

tator directed a freehold estate to be sold, and the produce

applied, together with so much of the personal estate as should

be necessary, to secure an annuity of £30 a year for the life of

A., and after the death of A. the principal to go to a charity.

The estate sold for £250. Apparently the personalty was all

pure, and it was conceded that the clause in the will amounted

to a direction to invest a sufficient sum in the funds to produce

£30 per annum.

The Vice-Chan cellor held the charitable bequest void as to

the £250, but good as to the rest of the sum required from the

personal estate to secure the annuity.

Ford V. Fowler (3 Beav. 146) (Aug. 1840) may be found in

the chapter on the Effect of Failure. It will be seen that a good

trust declared of a definite sum was held to be unaffected by the

fact that the same trust was expressed of an indefinite contem-

plated addition to it {ante, pp. 469, 470).
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Severable Gifts to Individuals mixed with Void Gifts.

Another class of cases wMch bear some resemblance to the

last includes that in which an intended permanent charitable

trust is accompanied mth a designation of the persons who are

to be the lirst objects of its benefits. In some of such cases the

Court has held that a valid private trust for the first takers, or

a valid life estate, could be severed from the rest of the gift ; but

in other cases it has held the whole void.

The following cases, which will be found in one category in

the chapter on the Effect of Failure, may be consulted on this

point :—Willct v. Sandford (1748) (1 Ves. Sen. 178, 186) ; Doe d.

Toonc V. Copestake (1805) (6 East, 328) ; Doe d. TJwmpson v.

Pitcher (1815) (6 Taunt. 359) ; JDoed. Burdettv. Wrighte (1819)

(2 B. & Aid. 710) ; Doe d. Chigley v. Harris (1847) (16 M. & W.
517) ; Young v. Grove (1847) (4 C. B. 668); Wright v. Wilkin

(1860) (7 Jur. K S. 441) {ante, pp. 465-467).

Two cases will also be found in the chapter on Poor Eelations,

namely. Blandford v. Thackerell (1793) (2 Ves. Jun. 238) and

Liley V. Haij (1842) (1 Hare, 580) {ante, pp. 158, 163).

To these may be added Dillon v. Rcilly (1875) (I. R. 10 Eq.

152) in the chapter on Superstition, and Carhcry v. Cox (1852)

(3 Ir. Ch. 231) in the chapter on Eeligious Orders (pp. 57, 62).

And the following cases in the chapter on Ministers : Boe d.

Phillips V. Aldridge (1791) (4 T. R. 264) ; Grieves v. Case (1792)

(1 Ves. Jun. 548) ; Thornier v. Wilson (1855) (3 Drew. 245)

;

Rohh V. Dorrian (1875) (I. R. 9 C. L. 483), and Gibson v. Repre-

sentative Church Body (1881) (L. R. Ir. be. 1) (pp. 135-139).

Precatory Trusts.

In respect of precatory trusts charitable dispositions are sub-

ject to the same rules as private dispositions ; that is to say, if a

testator uses precatory words, suggesting that something should

be done, and his words define witli certainty the property to be

effected and the objects to wliich he wishes it to be ajiplicd, a
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precatory trust is raised. And the word charity alone is a

sufficient indication of objects.

The cases of Doe d. Burdctt v. WriijhU (1819) (2 B. & Aid.

710) and Filkington v. Boughey (1841) (12 Sim. 14), wMch will

be found in the chapter on Effect of Failure, are instances of

this rule {ante, pp. 466, 467).

A trust to invest in land may also be raised by precatory

words, as will be seen in Kirkhanh v. Hudson (1819) (7 Price,

212) and Martin v. Wellstcd (1854) (2 W. E. 657), both stated

in the chapter on Mortizing {ante, p. 325).

Gifts upon Condition.

A trust may be raised by a gift upon condition of doing a

certain tiling, even when tbllowed by a gift over if the condition

be broken. Ordinarily under a conditional gift the first donee

has an option of fulfilling the condition and keeping the pro-

perty, or omitting to fulfil the condition, in which case the gift

over takes effect, or, if there is no gift over, the property may be

recovered by the donor or his' representatives. In such a case

the person to be benefited by fulfilment of the condition has no

right to sue. But if the gift be construed as a gift upon trust,

the result is totally different. The donee has no option in the

matter, but can be compelled to perform the trust by the person

or persons to be benefited by it. In the case of a trust for

a charity, the suit might be maintained by any trustees of the

charity, or, in default of such trustees, by the Attorney-General.

The authorities upon this subject are not all uniform. The

tendency in early times was to treat such a limitation as a con-

ditional gift, and the tendency in modern times is to treat it as

a trust.

In Porters Case (1592) (1 Co. Ptep. 16) such a limitation was

treated as a conditional gift, as will be seen in the cliapter on

Schools {ante, p. 167).

In A.-G. V. Christ's Hosintal (1 Bro. C. C. 165) (M. T. 1790)

an estate had been devised to Christ's Hospital on condition of

their maintaining si.\' clnldreii from the parish of S. The
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hospital took possession, but had only maintained three children

as the rents had not been sufficient to pay for six. The rents

had increased, however, and the Lord Chancellor said that whether

the rents were or were not sufficient, the hospital having taken

possession of the estate was bound to perform the condition, and

that they should have considered that previous to taking posses-

sion.

In the case o^A.-G. v. Andrew (1798) (3 Ves. 633), stated in the

chapter on Cy-pres (p. 454), an instance will be found of a college

at Cambridge disclaiming a devise on trust, conceiving that the

acceptance of the devise would involve the obligation to fulfil

the trust, and that that would be prejudicial to the college.

In A.-G. V. Christ's Hospital (1 R. & M. 626) (June, 1830,

Leach, M.E.) there was a gift by will of £400 a year to Christ's

Hospital, provided that Guy's Hospital should have liberty to

nominate four poor children to it every year, and a clause saying

that if the governors of Christ's Hospital should neglect to take

in the children nominated it should be lawful for Guy's Hospital

to apply the £400 in the education and maintenance of such

children elsewhere. From 1725 to nearly 1830 Christ's Hospital

received the money and took the children, but they then declined

to do so any longer, saying that the money was insufficient to

pay for the children.

It was held that the annuity was a perpetual one, and that

having once accepted it they were bound to fulfil the condition
;

and that the last clause gave only a collateral remedy to secure

the testator's intention, and did not confer on Christ's Hospital

any right to abandon the annuity and the duties involved in

taking it.

Re Coninr/tons Will (1860) (8 W. U. 444), stated in the

chapter on Eemoteness, may be mentioned as a case of a gift

witli a condition annexed, and a gift over, wliere tlie Court

managed to dispense with the condition (ante, p. 420).

In'^lVrifjJd v. Wi/ldn (7 Jur. N. S. 441) (Nov. 1860, q. J!.) a

devise on condition of paying certain cliaritable and other legacies

was licld to be a devi.se on trust, so that I lie non-ii;iyiiic'iit of (lie
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charitable legacies, which necessarily took place, did not avoid

the devise.

The cases oi Merchant Taylors' Co. v. A.-G. (1871) (L. R. 6 Ch.

512) and A.-G. v. TFaxehandlers' Co. (1873) (L. R. 6 H. L. 1),

stated in the chapter on Charge or Trust, should next be men-

tioned. In each there was a devise on condition of the devisee

carrying out certain charitable gifts and a gift over in default,

but the limitation was held to create a trust. Lord Cairns said

(L. R. G H. L. 21) :
" If I give an estate to A. upon condition

that he shall apply the rents for the benefit of B,, that is a gift

in trust to all intents and purposes." And this principle wns

approved by Lord Selborne in Goodman v. Mayor of Saltash

(1882) (7 App, Cas. 642), where he added more to the same

effect {ante, pp. 285, 287, and 220).

Again, in SJmldham v. Boyal National Lifeboat Institution

(35 W. R. 710) (May, 1887, Chitty, J.) a bequest to the insti-

tution on condition of their building and maintaining certain

lifeboats, with a gift over on non-compliance, was held to be a

gift on trust, and the money was ordered to be paid to the insti-

tution, on their accepting it as a gift in trust.

In connection with this subject we may mention the case of

Christ's Eosintal v. Grainger (1849) (1 M. & G. 460), where

property was limited to a corporation on charitable trusts, with

a proviso that if they failed to perform the trusts, it should go

to another corporation upon other trusts ; and default having

been made, the gift over was held to operate. The beneficiaries

under the first trusts were thus ousted by the default of their

trustees {cmtc, p. 428).

Gifts subject to a condition which makes them legal.

A gift which cannot take effect as things stand at the time of

the gift, but which is expressed to be conditional on something

else being done, the performance of which will make the gift

lawful and valid, is a perfectly good form of gift. Instances

of this will be found in the chapter on Mortizing, under the

clauses dealing with gifts which are conditional on land beintr
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lawfully provided by some one else. The doctrine is also laid

down in the Canadian case of Abbott v. Frascr (1874) (L. E.

6 P. C. 96), and is illustrated by Baldwin v. Baldwin, No. 2

(1856) (22 Beav. 419), stated in the chapter on General Exemp-
tions from the Georgian Mortmain Act (ajite, pp. 378, 379).

Trusts for Accumulation.

If a testator directs money to be accumulated for a lawful

period, and to be handed over with the accumulations at the

end of the period to a charitable society, the Court will not stop

the accumulations and hand it over at once, since the effect of

that would be to benefit a different set of objects from those

intended by the testator : Harbin v. Mastcrman (L. E, 12 Eq.

559) (July, 1871, V.-C. Wickens).

But in Martin v. Marghan (1844) (14 Sim. 230), where a

testator directed an indefinite accumulation, which would have

exceeded the legal limit, and eventually devoted the whole to

charitable purposes, the Court applied the whole to charitable

purposes at once, directing a scheme to be drawn up, paying

regard to the purposes specified by the testator.

Legacy Duty.

The legacy duty upon a charitable legacy cannot be paid out

of realty or impure personalty: Wilkinson v. Barber (1872)

(L. K. 14 Eq. 96). The duty is at ten per cent.

Beparations, Ornaments, and Necessary Occasions.

We may add here, that while this work has been passing

through the press, the case of In re Palatine Estate Charity

(stated ante, p. 91) has been reported in full (39 Ch. D. 60). The

judgment lays down that reparations of charity buildings include

the erection of new buildings, that ornaments of a church bear

a wide meaning, and that the trust in that case included repairs

of the bells, but not payments to any bell-ringer. The word

steeple, not spire, was used to include the bell-chamber.
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CHAPTER XXXIX.

On Procedure.
y

Actions

at law.

Suits

against

strangers.

Questions

arising in

adminis-

trations.

In giving an account of the history of the procedure in charity

cases, it will be well to fix our thoughts by considering the prin-

cipal cases in which litigation arises respecting the property of

charities. One case is when a supposed injury is done to the

property for which an action at law would lie, if the property

were the private property of the trustees of the charity. A
tenant may neglect to pay his rent, or a stranger may claim a

right of way across the estate of the charity. In such cases the

trustees of the charity could and can bring an action at law, just

as if the property were their own. We shall see hereafter that

these cases are unaffected by the Charitable Trusts Acts of the

present day. In like manner trustees of charities were allowed

to sue strangers in equity, where a suit would have been sus-

tainable if the trust property had been their own. (See Em-
manuel College v. Evans (1 Piep. Ch. 12) (1625).)

A second case is when a testator has made a charitable dispo-

sition by his will, and questions are raised as to its validity, or

the proper means of carrying it out. In such cases tlie ques-

tion could be raised in an ordinary suit to administer his estate.

We find accordingly very early instances of the administration

of charitable bequests by the Court of Chancery, under its gene-

ral jurisdiction to administer the estates of testators. And in

like manner charitable trusts were occasionally administered in

other suits which came before the Court under other branches of

its jurisdiction. Some early instances of the enforcement of

charitable trusts in this manner may be found mentioned in

Spencc, Kq. Jur. i. p. 588 ; and a decree in such a case, in 1585,
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may be found set out in Acta Cancellarise, p. 559, and some-
thing analogous on pp. 307 and 309 of that book. Also in

Duke, B. 163, a statement may be found of such a case in

the 24th Eliz., 1581-2, wMch is usually referred to as Sijmons'

Case, vj^n the course of time it came to be settled that when the when
application of a charitable gift arose incidentally in an adminis- ^^ecessary

trative suit, the Attorney-General should be brought before the Attorney-

Court to protect the interests of the public, unless the gifts were
^'^•^^'*''

to the trustees of an established charity [Martin v. Freeman
(W, K, 1888, 32)); ftnd even then his presence might be

required to settle a scheme of property given upon special

trusts, that is to say, not given so as to form part of the general

funds of the charity
(
Wellbeloved v. Jones (1 Si. & Stu. 43)

(1822)). .y

A third case is when the trustees of charitable property have impropei-

improperly sold it, or let it at an undervalue, to some person leaL!^

having a knowledge of the trust. Here the title of the

purchaser would be good at law, but bad in equity ; but our

legal ancestors appear to have taken some time to decide who
could sue Mm. /

A fourth case is when the trustees of a charity apply its Breach of

money to wrong objects, or appropriate it to their own use. In

this case it must always have been clear that they committed a

breach of trust, but a difficulty appears to have been felt as to

who was the proper person to sue them for it.

At length, some ten years after the Eestoration, it came to Crown

be established that the Attorney-General, as representing the g[]|j''j'

Crown, was the proper person to sue in the two last-mentioned Attorney-

cases. This resulted from the theory of our law that the King '^"*^'^''

"

or Queen is pa.rens 'patrite, and has therefore the right to sue to

enforce the fulfilment of all public duties. Of course the suit

had to Ije brought in the Court of Chancery, because that was

tlie Court which enforced the performance of all trusts. The

Attorney-General came before it, liowever, not in the liglit of a

suitor coiiijjlaining of an injury done to liimself, l)ut as oik;

officer of tli(i (Jrowii calling the attention of imolbcr dllicer to

2 L
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Informa-

tious.

Ex officio.

E
relatione.

some neglect on the defendant's part in the performance of a

public duty. Hence his pleading was not called a bill of

complaint, but an information.

Informations were not restricted to charity cases, but were

applicable to all cases in which rights of the Crown were

involved. They were known in the Courts of Common Law in

very early times, and attained historical notoriety in the reign

of Henry VII. in the hands of Empson and Dudley. Numerous

Acts of Parliament were passed from time to time to regulate

proceedings by informers. In early times, also, a distinction

in form was made between cases in which the rights of the

Crown were directly interested—such as a claim to property

which vested in the Crown as hona vacantia—and cases in wliich

the Crown intervened merely for the protection of some of its

subjects, as in the matter of charities. In the former cases the

Attorney-General acted officially, and personally directed the

proceedings. No other person was named as acting with liim in

the matter, and the suit was called an information ex officio. In

the latter class of cases the Attorney-General was expressed to

sue at the relation of others ; the parties who instigated him

were termed the relators ; and the proceeding was called an

information ex relatione. One of the grievances committed by

the Court of Star Chamber was, that it usurped jurisdiction to

treat an injury done by one subject to another as an injury done

to the Crown ; and entertained informations in matters which

fitly formed the subject of actions and suits in the existing

Courts ; and inflicted fines for the benefit of the King, besides

granting relief between the parties.

In Noy, 103 (12 Jac. I.) (1614), wiU be found an information

in the Star Chamber by the Attorney-General at the relation of

one Egerton against Brereton and Townsend, complaining that

the defendants had suppressed a will, and thereby disinherited

the relator's wife. They were ordered to pay damages to the

relator and certain fines to the King. The word " charity " is

appended to this case in the Eepertorium Juridicum, but on

reading the report it will be found to have no connection with



ON PROCEDURE. 515

charity. It shows, however, that the form of an information

ex relatione was established as early as 1614

In informations ex relatione the Attorney-General only lent Position of

his name to a proceeding, which was really a suit by the relators. ^^ '^^°^^'

The relators directed all the proceedings, and were liable to be

ordered to pay all the costs. But they were, nevertheless,

subject to the control of the Attorney-General if he thought fit

to interfere in the matter. They had to procure his signatin-e to

the original information and to any amendment of it, and to

serve him with notice of any application made by them to com-

promise the suit, though every such application was necessarily

made in his name. The present practice follows the analogy of

the old procedure in tliis respect ; and in the case of an action

by the Attorney-General ex relatione, the original writ must be

signed by him ; and the Central Office Practice Eules, 1882,

provide that if any amendment is made, it must be authorized

by his signature on the original writ or draft.

When the practice was first adopted of calling in the aid of

the Attorney-General to redress abuses of charities, all the

pleaders do not seem to have recognised at once that they were

only adopting a known form of pleading to a new set of circum-

stances. Accordingly, we find the pleading commencing the

suit called a bill in many of the reports, and the Attorney-

General is expressed to sue on behalf of the King and certain

other parties, who are called plaintiffs ; and some of the cases

are entered in the indexes under the word Hex {A.-G. v.

Newport (Finch, 187) (1674); A.-G. v. riatt (Finch, 221) (1675) ;

A.-G. V. Mayor, &c. of Rochester (Finch, 193) (1675) ; A.-G. v.

Feacock (Finch, 245) (1676); A.-G. v. Hohert (Finch, 259) (1676);

A-G. v. Whiteheott (Finch, 353) (1678), and A-G. y. Twisden

(Finch, 336) (1678)). In the last-mentioned case the report

states that " this bill was in the nature of an information."

It is probable that the first charitable information was that of First

A.-G. V. Neiuriian (1 Ch. Ca. 157), sub nom. R. v. Newman (1 Lev. iiXrma-^

284) (H. T. 1670). It will be seen from the report of the case *'<>"•

iji 1 Ch. Ca. that a (piustiou was raised as to the jurisdiction, and

2 L 2
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a declaration made that the King, as parens patricc, may inform

for any public benefit for charitable uses before the statute

30 Eliz, The statute 30 Eliz. is doubtless a mistake for the

43 Eliz. c. 4, or the 39 Eliz. c. 6 ; and the case is an early

authority for the proposition that the Court of Chancery had an

original jurisdiction to entertain charitable informations, although

it may never have been called on to exercise this jurisdiction

before the year 1670. In A.-G. v. Newman the Attorney-General

was expressed to sue on behalf of the King and Trinity College,

Cambridge ; but under date of the same year, we find in Duke,

B. 590, a case of A.-G. v, Toivnscnd, which is described as an

information at the relation of the Master and Fellows of Christ's

College, Cambridge, and in which a decree was made carrying

out a trust for a poor scholar and the poor of certain parishes.

A note is appended to this case in the first edition of Duke,

published in 1676, that when a devisor gives all the estate or

the surplusage of his estate to the poor, then the proper way to

have the same applied to charitable uses is by information in

Chancery ; and this is referred to in the index as if it were the

only case in which an information was proper. The writer had

probably heard of the decision given in A.-G. v. Ifatthews

(2 Lev. 167), in which Lord Keeper Einch quashed a decree of

commissioners, under the stat. 43 Eliz. c. 4, saying that they had

nothing to do with a trust for the poor in general, but that it

was to be determined in the Court of Chancery upon informa-

tion by the Attorney-General, which was brought accordingly,

and a decree made. The date of tliis decision is T. T. 1076,

but the quashing of the commissioners' decree must have been

some time earlier. Duke also sets out the information in

A.-G. V. Totvnsencl as a precedent, and the only precedent of an

information; indeed, it is the only information mentioned in

the first edition of his book. It is tolerably clear, therefore,

that the principle that the Court had jurisdiction to entertain

informations in all charitable cases was not established in 1676.

In Hearne on Charitable Uses, published in 1660, informations

are not mentioned at all ; and in the old book of precedents

called " Synibolseography," published in 1632, there is no
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mention of any charitable information, or any information in

Chancery, but precedents are given of informations in the Star

Chamber and the Court of Exchequer. In further support of

the view that charitable informations were in fact unknown
before 1670, we may refer to the case of Blackstoii v. Hcmsivorth

Hospital (Duke, B. Q)4r^ (1636), where an information would

have been proper, but a circuitous method of procedure was

adopted instead. We may also refer to the case in 1570

mentioned in A.-G. v. Master of Brentwood School (1 M. & K.

376), where a charitable suit was maintained by the inhabitants

of a district for which the charity was intended.

In further support of the view that the law was felt to be

deficient in the means provided for enforcing the proper fulfilment

of charitable trusts, we may adduce the institution of the office

of visitor to look after charities, and the frequent occurrence of

gifts over in wills to take effect if the charitable trusts were not

performed, and the further appointment of auditors of the

trustees' accounts, which are frequently found in ancient wills.

In a little time, after the date wliich we have fixed for the

introduction of charitable informations, suits by the Attorney-

General in charitable matters became common, and were called

informations ; he was himself called the informant, and was

expressed to sue at the relation of other parties, who were called

relators. And the custom prevailed for relators to be named in

all charitable informations (Mitford on Pleading, c. 1, s. 1

;

1 Ves. Jr. 2-46, n.), but the Attorney-General had the right to

proceed ex officio in such cases, and this right was recognised by

Lord Eldon in In re Bedford Charity (2 Swan. 520) (1819), and

by the legislature in the Charitable Trusts Act, 1853 (16 & 17

Vict. c. 137, s. 18).

In modern times it has been clearly established that any Who m.iy

person may act as relator in a charitable information without
^ " '^^^^^'

his having the slightest interest in the proper administration of

the charity. (See the remarks of Gifibrd, M.Il., in A.-G. v.

Vivian (1 Kuss. 236) (1826).) And a similar rule has been

established for other informations, liut it was nevertheless
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customary for relators to put in a clause showing tliat they had

some interest in the matter. In BicJcards v. A.-G. (12 CI. & F.

30) (18-43) an attempt was made to except to such a clause for

impertinence (i.e. as being unnecessary or irrelevant), but the

exception was overruled. Indeed an opinion appears to have

prevailed down to the end of the last century that an interest in

the relator was necessary to support a charitable information

(2 Atk. 3rd ed. 328, n. (1794)). And when we read the judgment

of Lord Hardwicke, in A.-G. v. BucknaU (2 Atk. 328), it would

appear that prior to the date of that decision, namely June, 1741,

it had been thought that the relator must be the person most

interested in the due application of the property, but Lord Hard-

wicke there held that any person interested, however remotely,

might act as relator. Lord Loughborough, moreover, in A.-G. v.

Boivyer (3 Ves. 726) (1798), mentions a tradition that prior to the

time of Lord Ellesmere (1596-1G17) there were no such informa-

tions as that in which he was sitting ; but we have seen above that

charitable informations cannot be traced back before 1670, and

this tradition appears to confuse informations with commissions

under the statute 43 Eliz. c. 4, which was passed in the time of

Lord Ellesmere, It is clear, however, that other cases have

proceeded on the principle that informations in charity cases

were within the jurisdiction of the Court of Chancery before the

statute 43 Eliz. c. 4 (1601-2).

[See the statements in A.-G. v, Newman (1 Ch. Cas. 157)

(1670) ; Eyre v. Countess of Shaftesbury (2 P, Wms. 119) (1722) ;

A.-G. V, Middlcton (2 Ves. Sen, 328) (1751) ; A.-G. v. Breton

(2 Ves. Sen. 425) (1752) ; A.-G. v. Mayor of Dublin (1 Bligh,

N. S. 347) (1827) ; and the remarks of Lord St. Leonard's in

Incorporated Society v. Bichards (1 Dr. & War, 319) (1841), and

the case prior to the statute 43 Eliz, c, 4 (1601), on which he

relies, Symons' Case (Duke, B. 163).]

But it is clear from the matters wliich have been stated above

that the proposition that the Court of Chancery had jurisdiction

to entertain informations in charity cases prior to the 43 Eliz, is

not so much an -historical fact as a legal theory of later times.
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Indeed, so far as we find any records of the redress of abuses Charitable

of charities prior to the 43 Eliz. c. 4 (1600-1), it appears that that

statute had been preceded by an earlier Act, namely the 39 Eliz.

c. 6 (1596-7), intituled, " An Act to reform deceits and breaches

of trust touching lands given to charitable uses," wliich dbected

a procedure by commissions in the same way as the Act 43 Eliz.

c. 4. And it appears also that the Crown had been accustomed

to issue royal commissions to reform abuses in charities before

the earlier of these two Acts. One of such commissions may be

found set out in full on page 160 of the volume of the Egerton

papers published by the Camden Society. It is dated Sept. 13,

the 35th EKz. (1593), and is very much in the form afterwards

directed by the above-mentioned statutes. A careful perusal of

it will also shew that it follows an established form and was not

the first of its kind. It directs, amongst other things, a return

to be made to the Chancery. A few cases may be found in

Duke's book, dated prior to the 43 Eliz., which are stated to be

decisions of commissioners. A search at the Eecord Of&ce will

also reveal commissions for inquiring into charitable matters

prior to 1596. [See Exchequer Special Commissions, No. 1131,

for an inquiry as to lands of a Lazar Hospital in Kent in 1588,

and No. 1693 for an inquiry into the conduct of a master of a

free school at Ellsworth in 1594.] Eoyal commissions were

probably felt to be inferior in ef&cacy to parliamentary commis-

sions even in those days, and therefore the above-mentioned Act

of the 39 Eliz. c. 6 was passed ; and the same was repealed four

years later, being superseded by the 43 Eliz. c. 4. The last- Act of

mentioned Act is intituled " An Act to redress the misemploy- ^^^'zal^etJ*'

ment of lands, goods, and stocks of money heretofore given to

charitable uses." It recites that lands, money, and other kinds

of property have been given for various uses therein specified

and have not been properly applied, and enacts that it shall be

lawful for the Lord Chancellor for the time being, and for the

Chancellor of the Duchy of Lancaster for lands within the county

Palatine of Lancaster, to award commissions to the bishop of

every diocese and his chancellor and to other persons, authorizing
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them to inquire into all such gifts and the misapplication of any

property theretofore given, limited, appointed or assigned, or

which thereafter should be given, limited, appointed or assigned

to or for any of the charitable and godly uses before rehearsed.

The Act further authorizes such commissioners to make decrees

with an appeal in every case to the Lord Chancellor and the

Chancellor of the Duchy of Lancaster respectively, and exempts

from the operation of the Act charities having special visitors,

and some others which appeared to have charters providing for

their proper regulation.

History of jt, has often been observed that this Act was made the basis of
commis- -lin- l-l iin ti-
sions certain legal notions which appear to be wholly unwarranted by it.

Act'oV^^
The Act itself is simple enough, and appears solely to be intended

Elizabeth, to afford a new procedure for enforcing the proper application

of charitable gifts. For this purpose it was used up to the

beginning of the present century, and might have continued to

be used until the 13th of August, 1888, for it remained wholly

unrepealed until that date, although no attempt was made to

take proceedings under it after the year 1808. At length, how-

ever, it was formally repealed by the Mortmain and Charitable

Uses Act, 1888, which received the royal assent on the 13th

of August in that year. The procedure appears to have been

found convenient when first it was instituted, and it was at

one time even extended by statute (22 & 23 Car. 2, c. 20, s. 11

(1670)). But the method of proceeding by information gradu-

ally gained ground upon it, and at length superseded it, and

the statute of Elizabeth fell into abeyance long ago. The
records of the commissions are found in the Petty Bag Depart-

ment of the Eecord Office and are well indexed, and show that

the jurisdiction flourished down to the middle of the last century,

and has been invoked very sparingly since that date. The

decline of the jurisdiction is therefore coincident with the deci-

sion of Lord Hardwicke in A.-G. v. Bucknall, which has been

mentioned above, and may probably be attributed to that event.

But the turn of the tide against commissions is shewn much
earlier by the contrast between two cases both involving the point
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whether the statute extended to charities with special visitors,

when the visitors were themselves trustees of the charity and

misapplied its funds. In the first of those cases, Hijiisliaw v.

Corporation of Blorpdh (Hearne, 72 ; Duke, B. 242) (5 Car. 1)

(1629), it was held that such visitors were not within a proviso

in the Act exempting charities with special visitors, with the

remark that " if it should be otherwise construed this breach of

trust would escape unpunished unless in Chancery or in Parlia-

ment, which were a tedious and chargeable suit for poor persons."

In the later case. Poor of Chelmsford v. Mildmay (Hearne, 103

;

Duke, B. 574) (1649), such visitors were held to be within the

proviso of the statute, and a bill was ordered to be exliibited

against the visitors for redress of the breach of trust.

The report of the last-mentioned case states that the Morpeth

School Case was cited, so that that case was deliberately over-

ruled.

The report further states that " the other cases before cited
"

were brought to the attention of the Court. These words appear

to be taken from Hearne on Charitable Uses, and to refer to the

other cases stated in that book. One of these is the Sutton

Colefield Case (Hearne, 69 ; Duke, B. 642) (H. T. 1635), where

a decision was given to the same effect as in the Morpeth Case,

so that the Sutton Colefield Case was overruled also.

Another step in the same direction was the decision, already

mentioned, in A.-G. y. Nevjman (1 Ch. Cas. 157 ; 1 Levinz, 284)

(H. T. 1670), that the Court of Chancery had an origmal juris-

diction to entertain a charitable information. It appears from

the report in 1 Ch. Cas. that a doubt was expressed in that case

as to whether relief was obtainable by information in cases

coming within the statute of Elizabeth. More than a doubt

appears to have been entertained on this point in the earlier caso

of Blackston v. Hemsworth Hospital (Duke, B. 644) (1636), where

a Ijreach of a charitable trust was brought before tlic Court by a

bill by the trustees of the charity, and a commission was awarded

under the statute of Elizabeth. On the other hand, relief pro-

curable under the statute was granted on a bill in the caso
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between Plat and St. John's College, Cambridge (Dnke, B. 379
;

Hearne, 81») (1G38) ; and in West v. KmrjJit (1 Ch. Cas. 134)

(M. T. 1669) a decision is cited as given in the case of Si. John's

College V. Flat, on June 30, 1657, when, by a decree in Chancery

on the advice of four judges, it was resolved that upon an original

bill the Chancery might relieve within the Statute of Charitable

Uses. That precedent was accordingly followed in West v.

Knight, which was an action for a charitable legacy, and the

doubt was not raised again. We may here observe that the cases

of A.-a. V. Piatt (Finch, 221) (Duke, B. 484) (T. T. 1675) and

Anon. (1 Ch. Cas. 267) (M. T. 1675) are evidently matters arising

in further litigation between the heirs of Plat and St. John's

College, and the opening paragraphs of the last-mentioned report

are merely a short summary of the earlier litigation and the

decisions which have been mentioned above.

A further step in derogation of the statute 43 Eliz. c. 4 was

the decision mentioned, appearing in A.-G. v. Matthews (2 Lev.

167) (1676), that a gift to the poor in general was not within

the jurisdiction of the commissioners, but to be determined by

the King in the Court of Chancery, upon information by the

Attorney-General.

These inroads which were made upon the statute were doubt-

less to some extent counterbalanced by the publication of Mr,

Hearne's and Mr. Duke's books, which set out the statute, with

precedents of proceedings under it, and reports of decisions upon

it. However, the procedure by information gradually gained

more and more favour, and we have seen that in 1741 a decision

was given in A.-G. v. Buchnall (2 Atk. 328), that any person

interested might act as relator in a charitable information, and

that thereafter the jurisdiction conferred by the statute 43 Eliz.

c. 4, fell into disuse. The jurisdiction, however, is treated as

being still in vogue in Bridgman's edition of Duke, published in

1805, and in Highmore on Mortmain, published in 1809. But

the last commission appears to have issued prior to the last-

named year, namely, that in the case of Kirby Eavensworth

Hospital, reported 15 Ves. 305, and the total number of com-
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missions issued after 1746 appears to have been only three (see

the numbers given in Shelford on Mortmain, page 278, and the

observations made by Lord Eedesdale on the unsatisfactory

nature of the jurisdiction (1 Bligh, K S. 61)). We return,

therefore, to the consideration of the procedure by information.

Cases sometimes arise in which the misconduct of trustees of Various

charities is an injury both to the Crown, as representing the suits

possible recipients of the charity, and also to some private respecting

person or persons who are concerned in the matter. We might

consider the case of trustees of a school withholding both the

master's salary and the supplies intended for scholars. In such

a case a bill and information might be combined, the master

suing as plaintiff in the bill, and being named as relator in the

information ; and it is probable that if the Attorney-General

refused to sanction an information in such a case, a bill or

action would lie by the party aggrieved against him and the

trustees of the charity; at least if the Charity Commissioners

sanctioned such a proceeding (Brcmnd v, JSarl of Devon (1868)

(L. E, 3 Ch. 800)), or the case was one in which their sanction

was not necessary {Prestney v. Mmjoj and Corporation of Col-

chester) (1882) (21 Ch. D. 111)). '/indeed, suits have been

entertained between the trustees of a Nonconformist church and

the minister in possession, without the presence of the Attorney-

General \fiavis V. Jcnldns (1814) (3 V. & B. 151) ; Folctj v.

Wontner (1820) (2 J. & W. 247); Leslie v. Birnie (1826)

(2 Kuss. 114) ; Porter v. Clarke (1829) (2 Sim. 520) ; Milligan

V. Mitchell—motion (1833) (1 M. & K. 446), amendment ordered

(1835) (4 L. J. N. S. Ch. 281), amendment held improper (1836)

(1 My. & Cr. 433), relief granted (1837) (3 My. & Cr. 72)

;

Dean v. Bennett (1870) (L. E. 9 Eq. 625), on appeal (6 Ch. 489) ;

Glen V. Gregg (1882) (21 Ch. D. 513)). Different grounds have

been assigned for this jurisdiction {Davis v. Jenkins (3 V. & B.

157); Leslie y. Birnie (2 Euss. 119)). An action between the

trustees and master of a school may be framed in like manner

{Holme V. Guy (1877) (5 Ch. D. 901)) ; and apparently an action

to tiy the validity of the election of a parson by parishioners



524 CHARITABLE BEQUESTS.

stands on the same footing (A.-G. v. Parlxr (1747) (1 Ves. Sen.

43), commented on in Davis v. Jcnldns (3 V, & B. 157)).

Informs- Wlien a suit was instituted by a bill and information corn-

succeed" bined, it was possible for one branch of the case to fail and the
«n --^"y other to succeed, as in A.-G. v. Vivian (1 Euss. 226) (1826),
ground. ^ / \ /'

wliere the bill was dismissed and the information proceeded.

An information, indeed, had always a better chance of success

than a bill, for a rule prevailed that it was not necessary for

the Attorney-General to point out the specific relief which he

claimed ; but if it appeared at the hearing that any irregularity

existed in the administration of the charity, whicli called for

rectification, it was the duty of the Court to set it right. [See

Lord Hardwicke's judgments in A.-G. v. Jeancs (1 Atk. 354)

(1737) ; A.-G. v. Scott (1 Ves. Sen. 418) (1750) ; and A.-G. v.

Middlcton (2 Ves. Sen. 327) (1751).] This rule appears to be a

logical result of the nature of the proceeding, namely, that the

Attorney-General, on behalf of the Crown, calls the attention of

the judge to the facts of the case, and the judge, being another

ofi&cer of the Crown, does justice in the matter. This rule does

not appear to be affected by the new rules of procedure. Indeed

the tendency has been to assimilate other proceedings to in-

formations in this respect, by allowing amendments at the trial.

This rule, of course, tended to encourage informations, and there

is no doubt that relators in many cases performed important

public duties, and deserved encouragement. But in the course

of years another feeling came to prevail. It was true that

relators acted at their own peril, and if the information failed

they might be ordered to pay all the defendant's costs ; and if

they succeeded, and proved the trustees of the charity to have

acted fraudulently, the trustees might be left to bear their own
costs, and be ordered also to pay the costs of the relators. But
a vast number of cases lay between these two limits. There

were cases in which the trustees had acted in good faith, but had
misunderstood their duties ; or some usage with respect to the

charity had grown up in former years, and the existing trustees

had allowed it to continue without inquiring into the original
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constitution of the charity. In such cases the Court rectified

the administration of the charity for the future, but felt that it

could neither order the trustees to pay any costs, or refuse to

recoup the relators their outlay incurred in putting the charity

into correct legal form. The only course, therefore, open was to Costs of in-

allow the costs of all parties out of the charity estate. It was fo'^^^^'OQs.

often found that with this result the cure was worse than the

malady, and the objects of the charity lost more in the costs of

their legal treatment than they had previously lost by the re-

missness of the trustees. Moreover, the prospect of getting the

costs was a temptation to unscrupulous people to discover some

trifling irregularity in the administration of some charity, and

then file an information to redress it. It was true that no in-

formation could be filed without the consent, or fiat as it was

called, of the Attorney-General, but that officer could not conduct

an unofficial trial of every case presented to him, nor could he

well refuse his fiat in cases in which an irregularity existed, as

such a refusal would have sanctioned the irregularity. Several

efforts were therefore made to enable the errors of trustees of

charities to be corrected without incurring the expense of an

information.

The first of these efforts was embodied in an Act called Sir Sir s.

Samuel Eomilly's Act, namely the stat. 52 Geo. 3, c. 101. That ac?''^'

Act enacts that " in every case of a breach of any trust, or sup-

posed breach of any trust, created for charitable purposes, or

whenever the direction or order of a Court of Equity shall be

deemed necessary for the administration of any trust for charit-

able purposes, it shall be lawful for any two or more persons to

present a petition." The Act then specified the judges to wlioni

the petition should be presented, directing them to make such

order therein, and with respect to the costs thereof as should

seem just, and made a special provision as to appeals. This

jurisdiction is now vested in tlie Higli Court of Justice, and

a-ssi^'ned to the Chancery I)ivision, and is subjc^ct to the general

rules as to appeals, the special provision in the Act being

rei>ealed (see 44 & 45 Vict. c. 59, s. 3). The A( t I'mtlicr jiro-
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vicled that every petition under it should be submitted to the

Attorney-General, or Solicitor-General (i.e. if there was no

Attorney-General), and that such official should certify his

allowance of it before it should be presented to the Court. A
very narrow construction was placed on this Act. Lord Eldon

expressed an opinion in the case of I71 re Bedford Charity

(2 Swan. 518) (1818), that only persons interested could peti-

tion, and this opinion is regarded as law (Tudor on Charities,

ch. 5. s. 2, § 6). Other decisions limited the application of the

Act to simple cases, and declared that the Court has a discretion

in all cases to require the petitioners to proceed by suit (Fx

2Kirtc Bees (3 V. & B. 10) (1814)). It is therefore dangerous to

proceed under the Act, though the jurisdiction created by the

Act may still be exercised. We shall, however, see hereafter

that no petition can now be presented under this Act, nor indeed

can any other proceeding be originated respecting any charity

subject to the Charitable Trusts Act, 1853, without the consent

of the Charity Commissioners, except proceedings ex officio by

the Attorney-General (16 & 17 Vict. c. 137, ss. 17, 18). A full

account of the practice under Sir Samuel Eomilly's Act, and of

the cases in wliich it has been held to apply, will be found in

Daniel's Chancery Practice, 6th ed. p. 2042, following Tudor on

Charities, ch. 5, s. 2. We think, therefore, it is unnecessary to

reproduce it here.

A summary of the earlier cases will also be found in a note

appended to the case of Be Hall's Charity (1851) (14 Beav.

115).

The course of procedure instituted by Sir Samuel Eomilly's

Act has been extended to other cases. The Act 3 & 4 Vict.

0. 77, sometimes called the Grammar Schools Act, 1840, enables

the Court of Chancery to adapt old grammar schools to the

requirements of modern education in any case then before it, or

which might thereafter come before it in any way, and declares

that the powers given by the Act may be exercised on petitions

presented according to Sii* Samuel Eomilly's Act.

The Act 8 & 9 Vict. c. 70, s. 22, enables the Court of Chan-
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eery to apportion parochial charities when old parishes have

been divided, and directs applications for that purpose to be

made by petition according to Sir Samuel Eomilly's Act. The
Court can exercise this jurisdiction repeatedly in the case of the

same parish or charity, and can vary or discharge its old orders

{In re Gampden Charities (24 Ch. D. 213 (1883)). But property

given for the repair of a particular church will not be appor-

tioned (In re Church Estate Charity, Wandsioorth (L. E. 6 Ch.

296) (1871), and A.-G. v. Love (29 L. T. 36)).

We may here mention that by the Charitable Trusts Act,

1855 (18 & 19 Vict. c. 124, s. 10), a power of apportioning

parochial charities not exceeding £30 in annual value is given

to the Charity Commissioners ; and that the 43rd section of the

Charitable Trusts Act, 1853, authorizes the Attorney-General to

petition ex officio under Sir Samuel's Eomilly's Act or any Act

authorizing petitions according to that Act.

We now come to the discussion of the modern Charitable The

Trusts Acts in full. It was found that Sir Samuel Eomilly's
^)^J^f'^^

Act and the procedure by information were insufficient to Acts,

prevent charity estates from being occasionally wasted in costs,

and there was reason to believe that they were also insufficient

to secure the due application of the revenues of endowed

charities in all cases. Various parliamentary commissions

were therefore appointed from time to time to make inquiries

respecting endowed charities, and at length it was felt to be

expedient to appoint a standing commission to superintend all

such charities in England and Wales. This was accordingly

done by the Charitable Trusts Act, 1853, and that Act has been

extended and amended by subsequent Acts, and various addi-

tional powers and duties have been added by Acts dealing with

kindred matters. The general result of these Acts lias been

to enable the Charity Commissioners to deal with all ordinary

questions touching tlie administration of any cn(h)wed charity,

and to forbid legal proceedings without tlioir sanction cither for

the administration of such a charity or tlie recovery of its pro-

jjorty from others, except proceedings by the Attorney-General
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acting ex oficio. The consequence is that whenever any diffi-

culty arises respecting any existing endowed charity it is neces-

sary to apply to the commissioners ; and as the course to be

adopted is then learnt from them, it appears to be unnecessary

to state it very fully in this book. We will therefore content

ourselves with giving in the next chapter a very short state-

ment of the principal matters contained in these Acts, and

noticing afterwards the decisions which have been given under

them.

For furtlier information upon the subject of these Acts we

would refer our readers to Mitcheson on the Charity Commis-

sion Acts, published in 1887.
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CHAPTER XL.

On the Chaeitable Trusts Acts.

16 & 17 Vict. c. 137, The Charitable Trusts Act, 1853.

This Act authorized the appointment of a board of officials to be

called " The Charity Commissioners for England and Wales "

(sect. 6). It gave them power to inquire into charities (sect. 9),

and call for accounts (sect. 10), and apply to the Court of

Chancery to commit persons refusing to render accounts or

answer inquiries (sect. 14), except persons claiming adversely to

charities (sect. 15) ; it authorized trustees of charities to apply

for the opinion or advice of the Commissioners, and to act

thereon (sect. 16). The 17th section forbids any legal pro- Proceed-

ceeding touching any charity, " not being an application in |||jj/°''"

any suit or matter actually pending," without the sanction without

of the Board, except as therein otherwise provided ; and the Boarr"
°

other provision is made by the 18tli section, which allows

the Attorney-General to act ex officio, as if the Act had not

passed, and declares that his Jiaf or allowance shall still be neces-

sary, where it would have been necessary before the passing

of the Act, but that it shall not be necessary for proceedings

under the jurisdiction created by the Act. The jurisdiction

created by the Act appears in later sections. The 28th section

enables the Attorney-General or (subject apparently to sect. 43) Power to

any jjcrson authorized by the Board to apply by summons in orders on

chambers to the Chancery judges, whose jurisdiction is now »"'""'""»•

transferred to the Higli Court and assigned to the Chancery

Division, for any order which might have been made in Court upon

suit or petition. A vesting order may be miidc; in cliambers

under tliis section, or any order \vlii( li ini^lif. Ik; made in Court

2 M
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on petition under any Act of Parliament {In re Davon^wrt's

Charity (4 De G. M. & G. 839) (March 28, 1855, L. C. Cran-

wortli)).

The 31st section relegates the subject of appeals under this

jurisdiction to rules to be issued ; and the rules provide that if

the Charity Commissioners have not declared the income of the

charity to exceed £100 per annum, there can be no appeal with-

out the leave of the judge who made the order (Eules of tlie

Supreme Court, 1883, LV. 14, also 13, and LXV. 24) ; but

when one order deals with several charities whose incomes in

the aggregate exceeds £100 per annum, an appeal will lie (In

re CJiaritahle Gifts for Prisoners (L. E. 8 Ch. 199) (Dec. 19,

1872)).

A result, the contrary of that just mentioned, was arrived at

respecting appeals under sect. 8 of the Charitable Trusts Act,

1860 ; but that section has now been altered (see In re Haekney

Charities or Poole and White's Charities (4 De G. J. & Sm. 588)

(Jan. 1865, L.JJ.), and see the Charitable Trusts Act, 1869, s. 10).

The jurisdiction is expressed in the 28th section to be only

conferred in the case of charities of which the annual income

exceeds £30, and the 29th section gives a similar concurrent

jurisdiction to the Chancery of the County Palatine of Lancaster

as to charities situated within its jurisdiction. The 30th sec-

tion, however, extends the jurisdiction to all charities estab-

lished, or administered, or applicable to purposes within the

Provision city of London ; and after the 32nd section has given a jurisdic-

for small ^^^q^ ^q district courts of bankruptcy and county courts to make
chanties.

• p i
•

i i

like orders in the case of charities of which the annual income

does not exceed £30, the 35th section enables the Board in the

last-mentioned cases to authorize the application to be made to

the Court of Chancery direct, with power also to authorize such

applications to be made in the Palatine Court as to charities

within its jurisdiction.

Appeal. The jurisdiction thus given to district and county courts is

subject to appeal, and requires in some cases the approval of the

board (sects. 32, 36, 37, 39, 40), who have under sect. 37 a power
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of remitting a case, and also a power of appeal with or without

such remittal, but the limit of £30 has been raised to £50 by

the Act 23 & 24 Vict. c. 136, s. 11. An instance of a successful

appeal under this jurisdiction will be found in Re Doningtoii

Church Estate (8 W. E. 301 ; 6 Jur. N. S. 290) (March, 1860),

holding that the rector and churchwardens alone should be

trustees of a charity for repairing a church.

The 43rd section of the Charitable Trusts Act, 1853, declares Who may

that any application under the jurisdiction created or conferred ''^^ ^'

by the Act may be made by the Attorney-General, or, subject

to the provisions aforesaid, that is to say, with the sanction of

the board, by all or any one of the trustees or persons adminis-

tering or claiming to administer, or interested in, the charity,

which shall be the subject of such application, or any two or

more inhabitants of any parish or place within which the charity

is administered or applicable. The same section enacts that the

Attorney-General, acting ex officio, may petition under Sir Samuel

Romilly's Act as has been already mentioned.

The 44th section makes the certificate of the board respecting

the amount of income sufficient evidence for determining the

jurisdiction.

The 46th section preserves the existing rules of law respecting

the position of the Established Church. One of these rules is

that only members of the Church of England should be appointed

trustees of Church of England schools (see the judgment of

Jessel, M.R., in In re Burnham National Schools (L. E. 17 Eq.

241) (Dec. 1873).

The 51st section provides for the appointment of official

trustees of charitable funds, and (somewhat ungrammatically)

for the transfer of charitable trust funds to such trustees, volun-

tarily or under judicial direction.

The G2nd section enacts that the Act shall not extend to the K>;*;^|>»'-'1

clianlii;s.

Universities of Oxford, Cambridge, London, or Durham, or any

college or hall within those of Oxford, Cambridge, and Durham,

or to any cathedral or collegiate church, or to any building

registered and used as a plac(5 of religious worshij), or to Queen

2 M 2
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Anne's Bounty, or the British Museum, or any friendly or

benefit society, or savings bank, or any institution, establish-

ment, or society for religious or other charitable purposes wholly

maintained by voluntary contributions, or to the auxiliary or

branch associations connected therewith, or any bookselling or

publishing business carried on by or under the direction of any

society wholly or partially exempted from the Act, so far as such

business shall be carried on by voluntary contributions or the

capital or stock of such business; and when any charity is

maintained by subscriptions and endowment, the powers and

provisions of the Act shall only apply to the income from

endowment ; and a general gift or bequest to any such charity

as last aforesaid, legally applicable as income, shall not be

subject to the Act, nor any sum set apart by any such society

for any purpose, nor any gift to any such sum, nor the funds or

property situated abroad of any missionary or similar society

;

but cathedral, collegiate, chapter, and other schools are within

the Act. The Act also exempted Eoman Catholic charities till

Sept. 1, 1855 ; and this period was annually extended for four

years, and expired on Sept. 1, 1859 (18 & 19 Vict. c. 124, s. 47,

extending limit to 1st Sept. 1856 ; 19 & 20 Vict. c. 76, to 1st

Sept. 1857 ; 20 & 21 Vict. c. 76, to 1st Sept. 1858 ; 21 & 22

Vict. c. 51, to 1st Sept. 1859). The exempted charities were

enabled to obtain the benefit of the Act by petitionmg for it

(sect. 63), and to refer disputes in some cases to the board

(sect. 64).

18 & 19 Vict. c. 81, s. 9, The Religious Worship Act, 1855.

The exemption of places of religious worship from the Charit-

able Trusts Act, 1853, is repeated in this section in rather

stronger words.

18 & 19 Vict. e. 124, The Charitable Trusts Amendment

Act, 1855.

The 10th section of this Act enables the board, when a parish

is divided, to apportion any parochial charity of which the
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annual income does not exceed £30, The 15th section insti-

tutes a corporation sole to be "the official trustee of charity-

lands," and the 18th incorporates " the official trustees of charit-

able funds " appointed under the Act of 1853.

The 29th section is in the following words :
—

" It shall not be Sales,

lawful for the trustees or persons acting in the administration of
J^'lf leafeT'

any charity to make or grant, otherwise than with the express

authority of Parliament, under any Act already passed or which

may hereafter be passed, or of a court or judge of competent

jurisdiction, or according to a scheme legally established, or

with the approval of the board, any sale, mortgage, or charge of

the charity estate, or any lease thereof in reversion after more

than three years of any existing term, or for any term of life, or

in consideration wholly or in part of any fine, or for any term

of years exceeding twenty-one years."

The 35th section authorizes money arising from the sale of

land to be reinvested in land without any license in mortmain,

but this does not dispense with inrolment and the other forms

required by the Georgian Mortmain Act.

The 48th section enacts that the word " charity " in the Act

of 1853 and this Act shall not include any charity or institution

expressly exempted from the Act of 1853. It appears to be

clear, therefore, that legal proceedings respecting charities ex-

empted from the Act of 1853 may be taken without any leave

from the Charity Commissioners, and this has been so decided,

infra.

21 & 22 Vict. c. 94, The Copylwld Act, 1858.

The 15th section of this Act provides for tlie case of manors

held upon charitable trusts, and alhjws money arising from tlie

enfranchisement of copyholds in sucli manors to be paid to the

official trustees of charitable funds.

23 & 24 Vict. c. 13G, The Charitable Trada Act, 18G0.

The 2nd section empowers tlie board, on the application of

any person mentione<l in the 43rd section of tlie Act of 1853, to
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make orders " for the appointment or removal of trustees for

any cliarity, or for the removal of any sclioolmaster or mistress or

other officer tliereof, or for or relating to the assurance, transfer,

payment, or vesting of any real or personal estate belonging

thereto, or entitling the official trustees of charitable funds, or

any other trustees, to call for a transfer of and to transfer any

stock belonging to such estate, or for the establishment of any

scheme for the administration of any such charity."

But if the charity has a gross annual income of £50 beyond

the value of the buildings or land used for the purposes of the

charity, then sect. 4 provides that the board shall not exercise

this jurisdiction, except upon the application of the trustees of

the charity or a majority of them ; and sect. 5 adds that they

shall not exercise it in contentious cases, which they regard as

more fit to be adjudicated by any of the judicial Courts.

Lord Komilly, in the case of Re Hackney Charities (12 W. R.

1129) (July, 1864), expressed an opinion that sect. 5 excluded the

jurisdiction of the commissioners in contentious cases altogether,

but the decision of Lord Eomilly in that case was reversed on

appeal (4 De G. J. & Sm. 588 ; 13 W. R. 398) (Jan. 1865) on

other grounds, and his opinion as to the effect of sect. 5 was

expressly overruled by Jessel, M.Ii., in In re Burnham National

Schools (L. R. 17 Eq. 241) (Dec. 1873).

It would seem that the fact that an application had been

made to the commissioners would not oust the jurisdiction of

the High Court on the same point, but the Court in its discretion

would give consideration to that fact, and to the merits of the

application itself (see In re CharitaUe Gifts for Prisoners (L. E.

8 Ch. 199)), where an application was made to the Court for a

scheme respecting some derelict charities, as to which an appli-

cation had also been made to the Endowed Schools Commis-

sioners.

Appeals The 8th section allows an appeal from the board to the Court

Board. 0^ Chancery by certain persons, afterwards limited by sect. 10

of the Charitable Trusts Act, 1869. This jurisdiction is now

vested in the High Court of Justice, and any order made under
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it is subject to further appeal under the general rules. The case

of In re Cavvpdcii Charities (18 Ch. D. 310) (1880, 1881) is an

instance of an appeal to the High Court against some provisions

of a scheme settled by the Charity Commissioners, and a further

appeal by the commissioners against the judgment of Vice-

Chancellor Hall. The Court of Appeal held the scheme to be

"within the powers of the commissioners, and declined to revise a

matter left to the discretion of that body, which contained nothing

wrong in principle or wrong in law.

In re Burnham National Schools (L. R. 17 Eq. 241) (Dec.

1873, Jessel, M.E.) is another instance of an appeal which

failed. The judge held the matter to be within the discretion

of the commissioners, and laid down fhat the Court would not

alter an order so made unless it involved a palpable miscarriage

of justice.

The 11th section of the Act of 1860 extends the jurisdiction

of district courts of bankruptcy and county courts, conferred by

sect. 32 of the Act of 1853, to charities of which the annual

income does not exceed £50 calculated as aforesaid, that is to

say, exclusive of their premises.

The 16th section enables two-thirds of the trustees of a charity

to deal with the charity estates in certain cases as effectually as

the whole body of trustees could.

25 & 26 Vict. G. 112, named The CJiaritaUe Trusts Act, 1862,

hj the Act 32 & 33 Vict. e. 110, s. 3.

Tliis Act declares that the Charity Commissioners shall have

jurisdiction, notwithstanding any clause in the constitution of a

charity providing that certain matters shall be done with the

sanction of the Court of Chancery.

32 & 33 Vict. c. 110, The Charitable Trmts Act, 1869.

The 10th section limits the right of appeal under sect. 8 of

the Act of 1860, and apparently only gives such a right to the

Attorney-General or any person authorized by him or by the

board.
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The 12th section gives a retrospective as well as prospective

power to a majority of the trustees of a charity estate to deal

with it in certain cases.

The 14th section enables exempted charities to have the benefit

of the Acts, and the 15th section brings places of worship within

them so far as regards the appointment or removal of trustees,

the vesting of property, or the establishment of any scheme,

33 & 34 Vict. c. 75, TJie Elemcntcmj Education Act, 1870.

This Act, which first provided for the institution of school

boards, contains a provision (sect. 78) that the Education De-

partment, that is to say, the Lords of the Committee of the Privy

Council on Education, shall, for the purposes of the Charitable

Trusts Acts, 1853 to 1869, be deemed to be persons interested

in any elementary school to wMch these Acts are applicable,

and the endowment thereof.

34 & 35 Vict. c. 13, The Public Parks, ScJiools, and Museums

Act, 1871.

The 5th section of this Act requires certain deeds and wills

to be enrolled in the books of the Charity Commissioners within

six calendar months after they come into operation,

35 & 36 Vict. c. 24, The Charitable Trustees Incorporation

Act, 1872.

This Act enables the Charity Commissioners to incorporate

the trustees of any charity by granting a certificate to that effect.

The 13th section relates to another matter, namely, the enrol-

ment of deeds conveying lands to charities for valuable con-

sideration after the proper time for such enrolment has expired.

This subject will be noticed in another place.

37 & 38 Vict. c. 87, The Endowed Schools Act, 1874,

This Act was passed on the accession of the Conservatives to

office in 1874. Ittlissolved the Endowed Schools Commissioners
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and transferred their powers to the Charity Commissioners. The
Endowed Schools Commissioners had been appointed under the

Endowed Schools Act, 1869, with power (sect. 9) to alter the

application of the endowments of endowed schools, other than

such schools as mentioned in sect. 8 of the Act, and (sect. 30) to

convert to educational purposes, with the consent of the governing

body in each case, endowments devoted to (1) doles in money or

kind, (2) marriage portions, (3) redemption of prisoners and

captives, (4) relief of poor prisoners for debt, (5) loans, (6) ap-

prenticeship fees, (7) advancement in life, or (8) any purposes

which had failed altogether or became insignificant in comparison

with the magnitude of the endowment, if originally given to

charitable uses in or before the year 1800. The jurisdiction of

the Endowed Schools Commissioners was somewhat altered by

sect. 75 of the Elementary Education Act, 1870 (33 & 34 Vict.

c. 75), and by the Endowed Schools Act, 1873 (36 & 37 Vict.

c. 87). Exliibitions at the universities tenable by students of

particular districts {e.g. Wales) are within the jurisdiction created

by this Act {In re Tlu Meyricke Fund (L. E. 13 Eq. 269) (V.-C.

Wickens, Jan. 11, 1872, on appeal, L. K. 7 Ch. 500, May 23,

1872)).

45 & 46 Vict. c. 65, Tlie Prison Charities Act, 1882.

This Act authorizes the Charity Commissioners to settle a

scheme for any prison charity on the application of one of the

principal Secretaries of State. The term prison charities includes

any charity for the benefit of any prisoners, or any purpose

connected with any prisoners or prison.

45 & 46 Vict. c. 80, Tlic Allotments Extension Act, 1882.

This Act extends the provisions of the I'oor Allotments

Management Act, 1873 (36 & 37 Vict. c. 19). It enables the

Charity Commissioners to aid in lettijig out in allotments laud

which has been given for the benefit of the poor.
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4G it' 47 Vict. c. 18, s. 3, The Municipal Corporation

Act, 1883.

This Act provides for the expiration of the charters of some

municipal corporations, and thereupon authorizes the Charity

Commissioners, and in some cases the Local Government Board,

to settle schemes for the administration of the quondam corpo-

rate property.

4G & 47 Vict. c. 3G, The City of London Parochial Charities

Act, 1883.

This Act gives the Charity Commissioners very full powers to

make schemes for the charities described in its title.

50 & 51 Vict. c. 49, The CharitaUc Trusts Act, 1887.

This Act enables assistant commissioners to be appointed

and otherwise amends the prior Acts.
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CHAPTER XLI.

On Cases under the Charitable Trusts Acts.

(1) Pending Matters.—(a.) Money in Court.

The ITtli section of the Act of 1853, requiring the sanction of the

Charity Commissioners to legal proceedings, contains an excep-

tion of " an application in any suit or matter actually pending."

A conflict of decision at first took place as to whether the

payment of money into Court under the Lands Clauses Consoli-

dation Act, or the Trustee Eelief Acts, constituted a pending

matter within the meaning of these words. Eomilly, M.R., held

that it did not do so, and that the certificate of the Charity

Commissioners and certain other forms were necessary for a

petition in such cases {In re MarkweU's Trusts (17 Beav. 618)

(Jan. 30, 1854) ; In re London and Brighton Bailway Co. (18

Beav. 608) (1855)). V.-C. Wood was of a contrary opinion, and

granted a petition for investment of charity money, intituled

in the Lands Clauses Act and the special Act, without any cer-

tificate of the commissioners or fiat of the Attorney-General

{Re Cheshunt College (1 Jur. N. S. 995 ; 3 W. R 638) (31 July,

1855)). V.-C. Kindersley had at first followed the former deci-

sion {In re Skeat's Charitg (4 W. I!. 28 ; 1 Jur. N. S. 1037)

(9 Nov. 1855)), but on finding that liis brothta- judges were not

agreed he desired the point to Le brought before the Court of

Appeal. This was done accordingly, and tbc full Court of Ap-

peal at that time, ic. the Lord Chancellor ami two [.onls Justices,

then held that the Charitable Trusts Act, 185:'), was not intended

to interfere with the jurisdiction of the Court in these and

similar cases. Tbey .said that the meaning of the words " actu-

ally pending," in the exception in sect. 17, M'as actually pending
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when the application was made. The matter being before the

Court, by the money being paid into Court, there was nothing

to prevent an application being made for its investment {In re

Lister's Hospital (6 De G. M. & G. 184) (Dec. 19, 1855)). This

decision, it will be observed, applies to money paid into Court

after the passing of the Charitable Trusts Act, 1853, as well as

previously. In all such cases the payment into Court makes it

absolutely necessary that an application to the Court should be

made, and it would have been a useless expense to fetter every

such application with the costs of obtaining a certificate from

the Charity Commissioners. In support of the view that pay-

ment into Court constitutes a pending matter, we may mention

that an affidavit may be filed in it before any petition is pre-

sented.

It curiously happens that a practice inconsistent with the

principle of the case of In re Lister s Ilosjntal has arisen under

the existing rules of Court. A summons respecting money paid

into Court under the Trustee Eelief Acts and other Acts is taken

out in the form of an originating summons, though the rules are

silent on the point and merely define an originating summons

to be a summons by which proceedings are commenced without

writ (Eules of the Supreme Coui-t, 1883, Order lxxi. 1). The

mere fact of an originating summons being substituted for a

petition in some cases would not make a certificate of the Charity

Commissioners necessary where it was not previously required.

The case of In re Lister's Hospital has been repeatedly followed.

The fact that the Charity Commissioners have previously settled

a scheme for a charity, whose money is paid into Court under

the Lands Clauses Act, makes no difference. And the 35th

section of the Charitable Trusts Act, 1855, which authorizes

charity trustees, with the sanction of the Board, to reinvest in

land money arising from the sale of land does not interfere with

the power of the Court to authorize such an investment of money

in Court without their sanction {In re William of Kynfjestons

Cliarity (W. K 1881, 143) (Xov. 12, V.-C. Hall)).

The principle of the case has also been held to apply to an
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application for the settlement of a scheme for the application of

a charitable fund which has been paid into Court under the Trustee

Relief Act {Be St. Giles's and St. George's, Bloomsbury (25 Beav.

313) (March 25, 1858, M.E.)). And the trustees of a charitable Payment

fund may pay a fund into Court without applying to the Charity !^*°
^°"*"*

Commissioners for leave so to do ; but by paying the fund into

Court they cease to be trustees thereof and have no right to

present a petition asking for administration of the fund. It is

their duty to give notice of the payment to the Attorney-General

and leave him to act. They will then be allowed their costs of

attending any petition presented by the Attorney-General, but

will have to bear any costs incurred in preparing a petition of

their own. If they wish to preserve the right of instituting

proceedings they should apply to the Charity Commissioners for

a scheme, instead of paying the fund into Court. (See In re

Poplar and Blackwall Free School (8 Ch. D. 543) (Jessel, M.R.,

June 1, 1878), where a school had been made over to the School

Board, and the trustees paid into Court an endowment fund of

which the old trusts were inapplicable to the new state of

aftairs.)

The payment of money out of Court to charity trustees appears Payment

to stand on a somewhat different footing. In the case of Be ^'^^"j.

Faversham Charities (10 W. R. 291) (Feb. 15, 1862), where

money had been paid in under the Lands Clauses Act, V.-C.

Wood refused to make such an order without the sanction of the

Charity Commissioners. He based his decision on the ground

that the trustees had no independent power of sale. Apparently

the Court would not have paid such money over to the trustees

before the Charitable Trusts Act, 1853. V.-C. Stuart, however,

appears to have ordered money to be paid out to charity trustees

under precisely similar circumstances in Ex parte The Trustees

of Till St. Giles's Charitij (17 W. E. 758) (May 7, 18G9). The

report mentions no power of sale in the trustees in the last-

mentioned case nor consent of tlie Charity Commissioners.
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(b.) Prior Order Made.

It is difficult to decide whether a matter is pending when an

order has ah'eady been duly made by the Court, either on petition

or in a suit. If the order is practically a final order, and has

been worked out, there is no longer a pending matter.

Thus, in Re Ford's Charity (3 Drew. 324) an order had been

made in 1826 approving a scheme, and directing the trustees to

make certain payments and invest the residue. After the Act

a petition was presented asking that part of the charity funds

might be laid out in building a new school. V.-C. Kindersley

considered that this was a new application, and required

the sanction of the Charity Commissioners, but suggested

that if the prayer had been to add new rooms to a school

established under the scheme, it might have been regarded as

ancillary to the former order.

Again, in Ee Jarviss Charity (1 Dr. & Sm. 97) (V.-C. K.,

8 July, 1859) a scheme had been approved on petition under

Sir S. Eomilly's Act, and now a petition was presented for the

appointment of new trustees and an alteration of the scheme,

making three trustees a quorum instead of four. The Vice-

Chancellor held that this was a new application, and that the

certificate of the Charity Commissioners was necessary.

A.-G. v. Cooper (10 W. E. 31) (V.-C. K., Nov. 9, 1861) may be

cited as showing a suit still pending, but the sanction of the

Charity Commissioners was given to the application in that

case. An information had there been filed, and a scheme

ordered ; but an order had been made suspending the proceedings

owing to want of funds. An application was then made for the

appointment of new trustees, intituled in the Information and

the Trustee Act. That was held to be sufficient.

Excepted Charities.

In our analysis of the Charitable Trusts Act we pointed out

that the 48th section of the Act of 1855 rendered it clear that

charities exempted from the Act of 1853 by the 62nd section
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thereof, were not subject to the 17th; and that proceedings

relating to them might still be taken without the sanction of

the Charity Commissioners.

This was so decided in In re Wilsons Will (19 Beav. 594) Petition for

(Dec. 20, 1854, Eomilly, M.R.). There reversionary legacies lega^y.'^

were given to two institutions, both supported in great measure

by voluntary contributions ; and one of these institutions having

merged in the other before the legacies became payable, the

money was paid into Court under the Trustee Eelief Act.

The trustees of the amalgamated institution petitioned to have

both legacies paid to them, and the judge held the sanction of

the commissioners to be unnecessary, because the charities were

exempted by sect. 62, and made the order. This decision was

given before the judgment in In re Lister's Hospital (Dec. 19,

1855), and by the judge who, on Jan. 30, 1854, had held that

the sanction was necessary for applications under the Trustee

Eelief Act by endowed charities.

A similar result was arrived at in the case of In re McyricJcs

Charity (3 W. K. 435) (V.-C. Kindersley, May 4, 1855). There

property had been bequeathed to purchase advowsons for Jesus

College, Cambridge. The college wished to build a parsonage-

house for a benefice purchased, and presented a petition with

that object. It was held that they could petition without the

sanction of the Charity Commissioners, inasmuch as colleges in

the universities were exempted from the Act of 1853, and the

main object of this charity was to benefit the college. The

merits of the petition, however, were not decided.

In contrast with In re Meyrick's Charity, we may mention the Excepted

case of A.~G. v. Dean and Canons of Manchester and the
corporation

*' trustee of

Ecclesiastical Commissioners (18 Ch. D.596) (V.-C. Hall, June 22, unexcepted

1881). There the first-named defendants were admitted to be a

collegiate body exempt from the Charitable Trusts Act, 1853,

but they were bound by Act of Parliament to render accounts

of their property to the Ecclesiastical Commissioners, and pay

the balance of income to them every year for tlie benefit of the

parsons of tlie district clmrches in Manchester. Tlie parsftns
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complained that the accounts which were rendered included

improper disbursements, and as the Ecclesiastical Commissioners

declined to interfere, they procured the sanction of the Attorney-

General to this action in his name on their relation, asking for

a mandamus to compel the first defendants to render proper

accounts, and for leave to bring further proceedings in the name

of the Ecclesiastical Commissioners, if full relief could not be

granted in this action. A demurrer was put in on the ground that

the certificate of the Charity Commissioners ought to have been

obtained, and on other grounds. V.-C. Hall considered that the

trust for the parsons was a charity within the Charitable Trusts

Act, 1853, and that the action was a proceeding relating to that

charity within sect. 17 of that Act. He therefore directed the

demurrers to stand over to allow of an application being made

to the Charity Commissioners, such being the course usually

adopted in these cases ; and after the Charity Commissioners

had sanctioned the action, he overruled the other grounds of

demurrer.

Sale of Another instructive case on this point is Re Governors of the

Cliarity for the Relief of iwor Widows and Children of Clergy-

men v. Sutton (27 Beav. 651) (Jan. 16, 1860, Eomilly, M.E.),

elsewhere reported sub nom. Corporation of Sons of Clergy v.

Trustees of Stock Exchange (8 W. E. 167). Here a charity had

bought land out of moneys voluntarily subscribed for the

general purposes of the charity, and held the land for nearly

two centuries. The question was whether they could sell the

land without the consent of the Charity Commissioners,

inasmuch as the 29th section of the Act of 1855 proliibits sales

of charity lands without such consent. It was held that they

could do so, on the ground that the case came within the

exceptions specified in the 62nd section of the Act of 1853.

And the same conclusion was arrived at in the similar case of

Royal Society of London and Thompson (17 Ch. D. 407)

(V.-C. Hall, Mai-ch 4, 1881).

And again in Finnis and Young to Fm'hes and Poehin (No. 1)

(24 Ch. D. 587) (V.-C. Bacon, May 30, 1883), and ditto (No. 2)

land.
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(ibid. 591) it was held (ISTo. 1) that property purchased out of

the funds of the Tower Ward of the City of London to be used

as offices of the Ward, was not charitable property, and coukl

therefore be sold without the consent of the Commissioners

;

and (No. 2) that the site of a charity school supported by

voluntary contributions could be so sold likewise. In the latter

matter the site had been purchased partly out of voluntary

contributions and partly out of a sum received on the sale of a

lease which had been granted to the trustees of the school.

In Strickland v. Wcldon (28 Ch. D. 426) (Jan. 1885) an Account of

action was broucrht asiaiust a member of a Church Buildins; ^"'^^""'i'"

Committee by other members of the committee for an account

of moneys subscribed voluntarily for enlarging a church.

Pearson, J., inclined to think that the certificate of the Charity

Commissioners was not necessary, as the fund in question was

raised by voluntary subscriptions ; but he allowed an objection

to the action on the ground that it required the fiat of the

Attorney-General.

In Pease v. Pcdtinson (32 Ch. D. 154) (Feb. 1886) V.-C. Bacon

also held that the consent of the Charity Commissioners was

unnecessary to an action by the surviving trustee of a fund

voluntarily contributed for leave to hand it over to the trustees

of a Friendly Society.

A decision contrary to those above mentioned was given by

Lord Chelmsford in A.-G. v. Sidney Sussex Coll. Camh^idrjc

(15 W. l\. 162 ; 21 Ch. D. 514, note) (Dec. 4, 1866) holding the

certificate of the Commissioners necessary to an information

respecting an exempted charity. And Kay, J., felt bound to

follow the last-mentioned decision in an action for removing a Removal oi

ndnister of a registered place of worship, and administering the minister,

tru.sts relating to it. The Court of Appeal, however, explained

away Lord Chelmsford's decision, and directed the action to

proceed without any certificate from the Commissioners {Glen v.

Grerjy (21 Ch. D. 513) (July 26, 1882)).

In the last-mentioned case both Kay, J., and the Judges of

tlie Court of Appeal considered that tlie defendant could not

2 N
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Waiver of give the Court jurisdiction to try the action by waiving any

objection to tlic absence of the certificate of the Charity Com-

missioners, but Lord Chelmsford, in the case of A.-G. v. Sidney

Sussex Coll., had allowed the objection to be waived.

Actions at Lcno.

Action

against

master.

In nolmc V. Grey (5 Ch. D. 901) (Apr. 24, 1877) it was held

by Jessel, M.R., and the Court of Appeal, that the Charitable

Trusts Act, 1853, did not render the sanction of the Charity

Commissioners necessary to an action which, prior to the

Judicature Act, 1873, would have been brought in a Court of

Common Law. The statement of claim in that case alleged

that the plaintiffs were the governors of a certain school, and

that the defendant was in possession of the school and claimed

to be master, but that his alleged appointment was invalid, and

that he had been lawfully dismissed. The plaintiffs sought by

the action to recover possession of the school. The defendant

demurred on the ground that the action was brought without

the certificate of the Charity Commissioners, and this demurrer

was overruled. James, L.J., in giving judgment, said that the

Charitable Trusts Act, 1853, was not intended to prevent trustees

of a charity from bringing an action of ejectment against a

tenant holding over, or of covenant against one who would not

pay his rent, or to prevent them from distraining, or taking

proceedings against a man who was never properly appointed to

an office, but thrusts himself in as a trespasser.

This action eventually came on for trial on the merits, and

failed on the ground that the defendant had not been properly

dismissed {Holme v. Grey (W. N. 1877, 258)).

The case of Holme v. Grey was cited in the above-mentioned

case of A.-G. v. Dean and Canons of Ilanchester, in support of

an argument that the certificate of the Commissioners was not

necessary in the last-mentioned case, because the action was for

Mandamus, a mandamus, which was formerly only procurable in the Court

of Queen's Bench. But this argument was overruled on the

ground that an action for a mandamus for delivery of an account
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of charitable funds was a proceeding within sect. 17 of the

Charitable Trusts Act, 1853.

In the converse of Holme v. Grey, namely, an action by a Action by

schoolmaster or other officer of a charity, to restrain the gover- " "•

nors from removing him, the certificate of the commissioners is

requisite, if the action involves anything more than an injunc-

tion to restrain trespass or violence. Thus in Brittain v. Overton

(25 Ch. D. 41, note) (March 19, 1877), Jessel, M.R, held a

certificate to be necessary to an action by a schoolmaster, claim-

ing an account of what was due to him ; and in Benthall v. Earl

of Kilmorexj (25 Ch. D. 39) (July 20, 1883) Chitty, J., came to

the same conclusion in an action by the superintendent of a

hospital to restrain the committee thereof from disturbing him
in Ms office, ejecting him from his residence, and closing their

list of provident members, and suspending the work of the

hospital. The last-hientioned case, however, was taken to the

Court of Appeal, and affirmed on a different ground, namely,

that there was no threat on the defendant's part to do any of the

acts mentioned \vithout legal sanction. The judges of the Court

of Appeal, however, stated that if the action was brought with

any other object beyond preventing the defendants from ex-

cluding the plaintiff from his office and house, it clearly required

the sanction of the Charity Commissioners.

An attempt to stretch the principle of Holme v. Grey was

made in StrieUand v. Weldon (28 Ch. D. 427) (Jan. 27, 1885,

before Pearson, J.). In that case a committee had been ap-

pointed to collect subscriptions for iniijroving a church. The Account of

vicar of the parish was a member of the committee, Ijut retired f^'''^^^*'!'-•
_

^ _

'
tioiis.

from it on leaving the parish, and this action was then brought

against him by some members of the committee on behalf of all

the committee, for an account of the subscriptions received by

liim. Pearson, J., held tliat the Attorney-General was the only

person who could sue for such a purpose, and refused to give

any leave to amend. He left the point undecided as to whether

tlie sanction of the commissioners was necessary, as has been

mentioned above.

2 N 2
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UiuxcmiJted Charities.

In the case of Re Biwjlcij School (2 Drew, 283) (V.-C. K.,

April 29, 1854) a private Act, which was passed four days

after the Charitable Trusts Act, 1853, gave a power of sale on

application to a Chancery judge in chambers. This was held not

to dispense with the necessity of a certificate from the Charity

Commissioners.

In Ex iKirte Watford Buried Board (2 Jur. IST. S. 1045) a

certificate from the commissioners was held necessary before the

Court would entertain a proposal to convey parish land to a

burial board to be used as a cemetery.

In Braund v. Earl of Devon (L. E. 3 Ch. 800) (July 21, 1868,

L.JJ. "Wood and Selwyn) a testator had left the residue of his

pure personal estate on certain trusts, which were assumed to

School. be valid, for establishing a school, in which a preference should

be given to his nearest male relatives of certain ages. His three

nearest male relatives of the prescribed ages brought a bill

against liis executors and the Attorney-General to have the

school established. A question was raised and not decided as

to whether the plaintiffs could maintain such a bill, instead of

getting the Attorney-General to file an information. But it was

decided that such a bill could not be brought without a certifi-

cate from the Charity Commissioners, and a demurrer on that

ground was allowed accordingly.

Motion. The objection that the certificate of the commissioners is

necessary could be taken by motion as well as by demurrer.

Hodgson v. Forstcr (W. N. 1877, p. 74) is an instance of this.

The Master of the Kolls there stayed a.n action claiming a fund

bequeathed upon charitable trusts, but intimated his willing-

ness to entertain it if the sanction of the Commissioners were

given.

Another case which should be cited in this connection is

Prestncy v. Mayor and Corporation of Colchester and the A.-G.

(21 Ch. D. Ill) (V.-C. H., April 26, 1882). In that case it was

held that the certificate of the Charity Commissioners was not



ON CASES UNDER THE CHARITABLE TRUSTS ACTS. 549

necessary, on the ground that the subject of the action was not Claim of

a charity for that purpose. It was indeed a claim by the cor- tors?^^'

porators against tlie corporation for a declaration of their right

to enjoy certain parts of the corporate property in a certain way.

The claim was based on sect. 2 of tlie Municipal Corporations

Act, 1835 (5 & 6 Will. 4, c. 36). That Act sanctioned the per-

petual devotion of property to a purpose which was not a public

purpose. But it seems to us that on principle the purpose so

sanctioned should have been held to be a charity in the eye of

the law. On this point reference may be made to the cases of

III re Dntton (1878) (4 £x. D. 54) ; Goodman v. Mayor of Saltash

(Aug. 1882) (7 App. Cas. 633) ; In re Cliristchurch Indosure Act,

1888 (38 Ch. D. 520). We may also here mention the case of:

In re KorvAch Town Close Estate (W. N. (1888) 173 ; 32 S. J.

629). There the freemen of N"or\vich had established certain

rights over certam land. The Attorney-General then applied

for a scheme to regulate those rights under sect. 28 of the Charit-

able Trusts Act, 1853. It was held that he must first establish

by independent proceedings that the rights were charitable before

he could proceed under that Act.

In In re Duncan, In re Taylors Trusts (L. E. 2 Ch. 356)

(March 8, 1867, L.JJ. Turner and Cau-ns), a charity had been

created by will for the promotion of Christian education in

Jamaica. The trust funds were invested on mortgage of land

in England, and the trustees all resided in England. One
trustee having become lunatic, a petition for the appointment of

new trustees was presented. The Court considered the certifi-

cate of the commissioners to be necessary, and expressed an

oijinion that it would also be necessary for a charity applicable

in England or Wales, but having an endowment elsewhere.

Poivcr to call for Accounts. Charitable Trusts Act, 1853, s. 10.

It will be seen that the Charitable Trusts Act, 1853, autho-

rizes the commissioners to call for accounts of charities (sect. 10),

and declares persons, who refuse to render accounts, guilty of

contempt of Court, and lialile to committal (sect. 14). An
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application under these sections should now be made in the

Chancery Division of the High Court of Justice. It results

from these enactments that, whenever any persons dispute their

liability to render accounts to the commissioners, the question

is tried on a motion to conmiit them. The Court, however, does

not order committal in the first instance in these cases, but

declares the liability of the respondents to render accounts,

awards the costs of the motion, and defers the drawing up of

the order to give the respondents time to render the accounts.

See In re Sir Bohcrt PceVs School (L. E. 3 Ch. 543) (April, 1868,

L.JJ.), where the respondent shewed that the will creating the

charitable trust gave him power to revoke it, and it was held

that as he had not revoked it, he was liable to account. The

same case shews that on such a motion the respondent cannot

bring himself within sect. 15 of the Act by merely alleging that

he has a claim adverse to the charity, if the admitted facts shew

that no such adverse claim really exists.

Another application " under this jurisdiction will be found in

In re St. Bride's Estate (W. N. 1877, 95) (M.R., April 16), and

on appeal (p. 149, June 9), where parish property was held to

be charitable property, and an order was made involving an

undertaking by the respondents to render accounts within a

month. And an application under a corresponding section in the

Endowed Schools Act, 1869, will be found in In re the Mcyriche

Fund (L. E. 13 Eq. 269), and on appeal (L. E. 7 Ch. 500).
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CHAPTER XLII.

On the Mortmain and Chaeitable Uses Act, 1888.

[51 & 52 Vjct. c. 42.]

AEEANGEMENT OF SECTIONS.

Tlie following Index is prefixed to the Statute.

PART I.

Mortmain.
Section.

1. Forfeiture oa unlawful assurance or acquisition in mortmain.

2. Power to Her Majesty to grant licences in mortmain.

3. Saving for rents and sei"vices.

PART II.

Charitable Uses.

4. Conditions under which assurances may be made to charitable uses.

5. Power to remedy omission to enrol within requisite time.

PART III.

Exemptions.

(). As.surances fur a public park, elementary school, or public museum.

7. Assurances lor certain univcr.sities, colleges, and societies.

-
. Substitution of provisions of Act for corresponding repealed eiuictnieuls.
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PAET IV.

Supplemental.
Section.

"J. Adaptation of law to system of laud registration.

10. Definitions.

11. Extent of Act.

12. Savings for existing customs, &c.

13. Txepcal.

14. Short title.

Schedule.

Note.—In the print of the Act, which follows, we have placed in the

margin of each clause, which reproduces an old enactment, a reference to the

enactment so reproduced. It will be seen that the enactments themselves are

formally repealed bj' the schedule.

51 & 52 Vict. c. 42.

An Act to consolidate and amend the Laio relating to Mortmain

and to the disposition of Land for CharitaUc Uses.

[13th August, 1888.]

Be it enacted by the Queen's most excellent Majesty, by and

^vith the advice and consent of the Lords Spiritual and Temporal,

and Commons, in this present Parliament assembled, and by the

authority of the same, as follows :

PAET I.

Mortmain.

Fotfeiture 1-— (1-) Land shall not be assured to or for the benefit of, or

fui"°s^^^'
acquired by or on behalf of, any corporation in mortmain, other-

ance or wisc than uuder the authority of a licence from Her Majesty the

fn'mort-°" Quccn, or of a statute for the time being in force, and if any
'"a'"- land is so assured otherwise than as aforesaid, the land shall be

Bt.^'^^^c i'
forfeited to Her Majesty from the date of the assurance, and Her

Majesty may enter on and hold the land accordingly

:

(2.) Provided as follows :

(i.) If the land is held directly of a mesne lord under Her
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Majesty, that mesne lord may enter on and hold the

land at any time within twelve months from the date

of the assurance

:

(ii.) If the land is held of more than one mesne lord in grada-

tion under Her Majesty, the superior of those mesne

lords may enter on and hold the land at any time

"svithin six months after the time at which the right of

the inferior lord to enter on the land expires

:

(iii.) If a mesne lord is at the time when his right of entry

accrues under this Act a lunatic or otherwise under

incapacity, Ms right of entry may be exercised by his

guardian or the committee of his estate, or by such

person as Her Majesty's High Court of Justice may
appoint in that behalf

:

(iv.) If the right of entry under this Act is exercised by or

on behalf of a mesne lord, the land shall be forfeited

to that lord from the date of the assurance instead of

to Her Majesty,

2. It shall be lawful for Her Majesty the Queen, if and when Power to

and in such form as she tliinks fit, to grant to any person or Majesty

corporation a licence to assure in mortmain land in perpetuity ^^ g'"^"*

,
. , . ,

.

. licences in

or otherwise, and to grant to any corporation a licence to acquire mortmain,

land in mortmain, and to hold the land in perpetuity or 7 & s

'''ill. 3,

37.

,, . Will
otherwise

3. No entry or holding by or forfeiture to Her Majesty under Saving for

this part of this Act, shall merge or extinguish, or otherwise services.

afi'ect, any rent or service which may be due in respect of any "' ^'|^^'- ^»

land to Her Majesty or any other lord thereof.

These first three sections of the Act reproduce in clearer Remarks,

language the apparent effect of the old l*lantagenet Mortmain
Acts (7 Edw. 1, St. 2, c. 1 de viris lieligiosis ; 13 Edw. 1, c. 32

;

18 Edw. 3, St. 3, c. 3 ; and 15 liic. 2, c. 5), together with the Act
7 & 8 Will. 3, c. 37. All these Acts are formally repealed by
tlie Schedule to the present Act.

The clause (iii.) of sect. 1 does not expressly appear in any
of the repealed Acts, but it is probal)ly merely an enuncia-

tion of the prior law so far as the guardian and committee are
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concerned. Tlie power for the High Court of Justice to appoint
a person to exercise the right of entry appears to be new. The
statute 7 Edw. 1 merely expressed to give the Crown power to

enter if all the mesne lords, being of full age, within the four

seas, and out of prison, neglected to enter.

The second section is a reproduction of the Act 7 & 8 Will.

3, c. 37.

The third section corresponds to a sentence towards the end
of the statute 7 Edw. 1, st. 2, c. 1.

PART 11.

Charitable Uses.

Conditions 4.—(1.) Subjcct to the savings and exceptions contained in

which this Act, every assurance of land to or for the benefit of any
assurances charitable uses, and every assurance of personal estate to be

made to laid out in the purchase of land to or for the benefit of any
charitable

d^aritable uses, shall be made in accordance with the reciuire-

9 Geo. 2, ments of this Act, and unless so made shall be void.

^' '^^'
(2.) The assurance must be made to take effect in possession

c. 3G.
' for the charitable uses to or for the benefit of which it is made

immediately from the making thereof.

9 Geo. 2, (3.) The assurance must, except as provided by this section,

c. 30. -^Q without any power of revocation, reservation, condition, or

provision for the benefit of the assuror or of any person claiming

under him.

24 Vict. (4.) Provided that the assurance, or any instrument forming

part of the same transaction, may contain all or any of the

following provisions, so, how'ever, that they reserve the same

benefits to persons claiming under the assuror as to the assuror

himself; namely,

(i.) The grant or reservation of a peppercorn or other

nominal rent

;

(ii.) The grant or reservation of mines or minerals
;

(iii.) The grant or reservation of any easement

;

(iv.) Covenants or provisions as to the erection, repair,

position, or description of buildings, the formation or

repair of streets or roads, drainage or nuisances, and

c. 9, s. 1.
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covenants or provisions of the like nature for the use

and enjoyment as well of the land comprised in the

assurance as of any other adjacent or neighbouring

land

;

(v.) A right of entry on nonpayment of any such rent or on

breach of any such covenant or provision

;

(vi.) Any stipulations of the like nature for the benefit of the

assuror or of any person claiming under him.

(5.) If the assurance is made in good faith on a sale for full 24 Vict.

and valuable consideration, that consideration may consist 27 vict.

wholly or partly of a rent, rentcharge, or other annuol pay- <=. 13, s. 4.

ment reserved or made payable to the vendor, or any other

person, with or without a right of re-entry for non-payment

thereof

(6.) If the assurance is of land, not being land of copyhold 9 Geo. 2,

or customary tenure, or is of personal estate, not being stock in 24 vi'ct.

the public funds, it must be made by deed executed in the '^- ^' ^- ^•

presence of at least two witnesses.

(7.) If the assurance is of land, or of personal estate, not 9 Geo. 2,

being stock in the public funds, then, unless it is made in good

faith for full and valuable consideration, it must be made at

least twelve months before the death of the assuror, including in

those twelve months the days of the making of the assurance

and of the death.

(8.) If the assurance is of stock in the public funds, then, 9 Geo. 2,

unless it is made in good faith for full and valuable considera-

tion, it must be made l)y transfer thereof in the public books

kept for the transfer of stock at least six months before the

death of the assuror, including in those six months the days of

the transfer and of the death.

(9.) If the assurance is of land, or of personal estate other 9 Geo. 2,

than stock in the public funds, it must, witlun six months after

the execution thereof, be enrolled in the Central Oilice of the

Supreme Court of Judicature, unless in the case of an assurance

of land to or for the benefit of charitable uses those uses are 'J4 Vict,

declared by a separate iustrunieut, in which case that sciiarale
*" ' "' "'
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instrument must be so enrolled within six months after the

making of the assurance of the land.

Kemarks. Tliis 4th section is a reproduction of part of the Georgian
Mortmain Act (3G Geo. 2, c. 36), and the enactments mitigating

the same (24 Vict. c. 9, and 27 Vict. c. 13, s. 4). The Central

Office of the Supreme Court of Judicature is, of course, substi-

tuted for the Chancery Enrolment Ofhce. The words of the Act
24 A^ict. c. 9, s. 1 are reproduced almost verbatini, but in the

case of the Georgian Mortmain Act the words on which the

doctrine of impure personalty is based are omitted ; and the Act
fairly raises a question as to whether this doctrine is abolished

altogether. We shall discuss this question a little later, when
we arrive at the interf)retation clause, and express our opinion

that the law is left unaltered in this respect.

Power to 5.—(1.) Where an instrument, the enrolment whereof is re-

remeijy quired uudcr this part of this Act for the validation of an
(imission ••

_

"

to enrol assuraucc, is not duly enrolled within the requisite time, Her

lequisite Majcsty's High Court of Justice, or the officer having control

time. QYQY the enrolment of deeds in the Central Office, may, on appli-

Vkt c*^57
cation in such manner and on payment of such fee as may be

prescribed by rules of the Supreme Court, and on being satisfied

that the omission to enrol the instrument in proper time has

arisen from ignorance or inadvertence, or through the destruc-

tion or loss of the instrument by time or accident, and that the

assurance was of a nature to be validated under this section,

order or cause the instrument to be enrolled.

29 & 30 (2.) Thereupon, if the assurance to be validated was made in
It

.

t. ot.
gQQj^ faith and for full and valuable consideration, and was made

to take effect in possession immediately from the making thereof

without any power of revocation, reservation, condition, or pro-

vision, except such as is authorized by this Act, and if at the

time of the application possession or enjoyment was held under

the assurance, then enrolment in pursuance of this section shall

have the same effect as if it had been made within the requisite

time

:

29 & 30 (3.) Provided that if at the time of the application any pro-

j. '^_
^'

' cceding for setting aside the assurance, or for asserting any right
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founded on the invalidity of the assurance, is pending, or any

decree or judgment founded on such invalidity has been then

obtained, the enrolment under this section shall not give any

validity to the assurance.

(4) Where the instrument omitted to be enrolled in proper 29 & 30

time has been destroyed or lost by time or accident and the 3-, ^(;j' 33 '

trusts thereof sufficiently appear by a copy or abstract thereof Vict. c. 24,

or some subsequent instrument, such copy, abstract, or subse-

quent instrument may be enrolled under this section in like

manner and with the like effect as if it were the instrument so

destroyed or lost.

(5.) An application under this section may be made by any 29 & 30

trustee, governor, director, or manager of, or other person enti-

tled to act in the management of or otherwise interested in, any

charity or charitable tr'ust intended to be benefited by the uses

declared by the instrument to be enrolled.

This 5th section is substantially a reproduction of the Act Remarks.

29 & 30 Vict. c. 57, together with sect. 13 of the Act 35 & 36

Vict. c. 24, but the words here used are slightly more extensive,

in as far as they expressly authorize the enrolment of a copy or

abstract of a deed.

The statute 29 & 30 Vict, c 57 had been preceded by three

temporary Acts of similar import, allowing subsequent enrolment

witlun a limited time in each case. These Acts had all expired,

and they are now formally repealed by the schedule to the

present Act, together with the Act 29 & 30 Vict. c. 57 and

sect. 13 of the Act 35 & 36 Vict. c. 24.

PAET III.

Exemptions.

6.—(1.) Parts One and Two of this Act shall not apply to an Assurances_,-. . for a public

assurance by deed 01 land 01 any quantity or to an assurance park, eie-

bv will of land of the quantity hereinafter mentioned for the '"f"'=J''yJ
.

schoiil, r,r

purposes only of a public park, a schoolhouse for an elementary public

school, a public museum, or an assurance by will of personal
"'"'""""•

estate to be applied in or towards the purchase of land for all or c. 13, s. 4.

any of the same jnirijoses only

:
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*^
Y'^^^'r i^) rrovided that a will containing such an assurance, and a

' ' ' deed containing such an assurance and made otherwise than in

good faith for full and valuable consideration, must be executed

not less than twelve months before the death of the assuror, or

be a reproduction in substance of a devise made in a previous

will in force at the time of such reproduction, and which was

executed not less than twelve months before the death of the

assuror, and must be enrolled in the l)Ooks of the Charity Com-

missioners within six months after the death of the testator, or

in case of a deed the execution of the deed.

34 Vict. ^3^ The quantity of land which may be assured by will

under this section shall be any quantity not exceeding twenty

acres for any one public park, and not exceeding two acres for

any one public museum, and not exceeding one acre for any one

schoolhouse.

34^yict.^
(4.) In tliis section :

—

(i.) "public park" includes any park, garden, or other land

dedicated or to be dedicated to the recreation of the

public

;

(ii.) " elementary school " means a school or department of a

school at which elementary education is the principal

part of the education there given, and does not include

any school or department of a school at which the

ordinary payments in respect of the instruction from

each scholar exceed ninepence a week

;

(iii.) "schoolhouse" includes the teacher's dwelling-house,

the playground (if any), and the offices and premises

belonging to or required for a school

;

(iv.) "public museum" includes buildings used or to be used

for the preservation of a collection of paintings or

other works of art, or of objects of natural history, or

of mechanical or philosophical inventions, instruments,

models, or designs, and dedicated or to be dedicated to

the recreation of the public, together with any libra-

ries, reading rooms, laboratories, and other offices and

premises used or to be used in connexion therewith.
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This Gth section is a reproduction, almost verbatim, of the Remarks.

Act 34 Yict. c. 13. The only portion of it which appears to be
new is the clause in sect. 2, allowing a devise, which is a repro-

duction in substance of a devise made in a previous will in force

at the time of such reproduction, and which was executed not
less than twelve months before the death of the assurer.

7.—Part Two of this Act shall not apply to the following Assurances

for certain
assurances

:

,,„;,,,.

(i.) An assurance of land, or personal estate to be laid out in ^'t'^s,

the purchase of land, to or in trust for any of the and
''

'

Universities of Oxford, Cambridge, London, Durham, ^"^^leties.

and the Victoria University, or any of the colleges or c. 36 'sTi.

houses of learning witliin any of those universities, or

to or in trust for any of the Colleges of Eton, Win-
chester, and Westminster, for the better support and

maintenance of the scholars only upon the foundations

of those last-mentioned colleges, or to or in trust for

the warden, council, and scholars of Keble College

:

(ii.) An assurance, otherwise than by will, to trustees on 3i & 32

behalf of any society or body of persons associated
s. i.

'
'

together for. religious purposes or for the promotion of

education, art, literature, science, or other like pur-

poses of land not exceeding two acres for the erection

thereon of a building for such purposes, or any of

them, or whereon a building used or intended to be

used for such purposes, or any of them, has been

erected, so that the assurance be made in good faith

for full and valuable consideration :

Provided that the trustees of the instrument con- 3i & 32

taining any assurance to which this section applies or s.'L'*^
'

declaring the trusts thereof, may, if they think fit, at

any time cause the instrument to be enrolled in the

Central Office of the Supreme Court of Judicature.

The first sub-sect, of tliis 7tli section is a re-onacLnient of tlie nomnrks.

4th section of the (Jeorgian Mortinain Act, with the addition of

the Universities of London and Durham, the Victoria University,



560 CHARITABLE BEQUESTS.

Substitu-

tion of pro-

visions of

Act for

corre-

sponding
repealed

enact-

ments.

Remarks.

and the colleges or houses of learning in them, and with the

express addition of Kcble College. The reason for expressly-

mentioning Keljle College is not very clear. A question was
raised under the Georgian Mortmain Act whether colleges added

to the older universities after the date of the Act enjoyed the

privilege of exemption from the Act ; and a similar ([uestion

may perhaps be raised under tliis Act. But the present Act
clearly included all colleges and houses of learning in any of the

specified universities, existing at the date of its passing (Aug. 13,

1888). And Keble College appears clearly to answer that

description. The express mention of Keble College is probably

made merely ex majori cautctd.

Tlie second sub-section of this section is a reproduction of the

Act (31 & 32 Vict, c. 44) in somewhat shortened language. It

will be seen that it only applies to conveyances inter vivos for

full consideration.

8. Where by any statute now in force any provision of the

enactments hereby repealed is excluded either wholly or partially

from application, or is applied with modification, in every such

case the corresponding provision of this Act shall be excluded

or applied in like extent and manner.

This section appears to us to preserve all the general and

special exemptions from the Georgian Mortmain Act, which
previously existed, besides those which are expressly re-enacted

in this Act. For a list of such general and special exemptions

we must refer our readers to the chapters in this book devoted

to those two subjects respectively.

Adaptation

of law to

system of

land regis-

tration.

38 & a9
Vict. c. 87.

Remark.

PAET IV.

Supplemental.

9. Any assurance of land which is by this Act required to be

made by deed may be made by a registered disposition under

the provisions of the Land Transfer Act, 1875, or of any Act

amending the same, and any assurance so made shall be exempt

from the provisions of this Act as to execution in the presence

of witnesses, and as to enrolment in the central office of the

Supreme Court.

(This provision appears to be new.)



ON THE MORTMAIN AND CHARITABLE USES ACT, 1888. 561

10. In this Act, unless the context othenvise requires

—

Definitions.

(i.) " Assurance " inchides a gift, conveyance, appointment,

lease, transfer, settlement, mortgage, charge, incum-

brance, de\dse, bequest, and every other assurance by

deed, will, or other instrument; and "assure" and
" assuror " have meanings corresponding with assur-

ance.

(ii.) " Will " includes codicil.

(iii.) " Land " includes tenements and hereditaments corporeal

and incorporeal of whatsoever tenure, and any estate

and interest in land.

(iv.) " Full and valuable consideration " includes such a con- 27 Vict.

sideration either actually paid upon or before the *^' ^^' ^'

making of the assurance, or reserved or made payable

to the vendor or any other person by way of rent,

rent-charge, or other annual payment in perpetuity,

or for any term of years or other period, with or with-

out a right of re-entry for non-payment thereof, or

partly paid and partly reserved as aforesaid.

The definition of " full and valuable consideration," which is Remarks,

here given, is based, to some extent, on the provisions of sect. 4
of the Act 27 Vict. c. 13.

The definition of land is most material. It will be noticed

that the first part of the Act prohibits unlicensed conveyances

of land to corporations, and the second part forbids assurances

of land and money to be laid out in land for charitable purposes

without the prescribed formalities ; and now land is defined to

include any estate and interest in land, but that is all. Now
sect. 3 of the Georgian Mortmain Act, which gave rise to the

doctrine of impure personalty, avoided not only gifts of land

and any estate or interest therein, but also gifts of any charge

or incumbrance affecting or to affect any land ; and the case of

money to be laid out in land was extended in like manner.

Moreover, the doctrine of impure personalty was never ap[)lied

to gifts to corporations, except that leasehold estates were in-

cluded in the old I'lantagenet Mortmain Acts.

We see, tlierefore, that several contentions may b(! raised as

to the construction of the |)resent Ad. It ni;iy he said tliat

2 o
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licncofort]i the property in'ohil)ite(l to be given to corporations,

and tliat prohibited to be given in charity, are to ha the same

;

and that only such property as is forfeited, if given to a corpora-

tion without licence, is henceforth to be aflected by the restric-

tion on charitable gifts. This is equivalent to saying that the

doctrine of impure personalty is abolished, or cut down to lease-

hold interests in land. On the other hand, it may be urged that

the doctrine of impure personalty is not only preserved, but also

extended to gifts to corporations. A third contention may also be

raised, to the effect that a portion of the doctrine is preserved and

extended under the words "any estate and interest in land," while

another portion is abolished owing to the omission of the words,
" any charge or incumbrance affecting or to affect any land."

We see that a good deal may be said in favour of all these

views, but we nevertheless believe that the intention of Parlia-

ment in passing the Act was to preserve the old law both as to

impure personalty, and the property subject to the Plantagenet

Mortmain Acts. And we believe that the Courts will adopt this

view, and consider that the difficulty has been caused by in-

advertence, and that a preservation of the old law is warranted

by the words of the Act. It will be seen that the Act is

intituled " An Act to consolidate and amend the law," and that

it contains no recital that it is expedient to amend it, and more-

over that the rest of the Act consists of a clear consolidation of

the old law mthout any alteration of importance. The addition

of the new universities in sect. 7, and the new will reproducing

an old one in sect. 6, § 2, are really the only amendments
worth mentioning. Surely such a material alteration as the

abolition of the doctrine of impure personalty should be signified

in a more distinct manner than the introduction of a common
interpretation clause for two parts of an Act which deal with

different subjects. And observe that the 10th section enacts

that, in the Act, unless the context otherwise requires, land and

the other words shall include the matters specified. May we
not read this as saying that land shall include impure personalty

unless the context otherwise requires, and that in the 1st section,

where we hear that land shall not be assured to or for any

corporation in mortmain, the words in mortmain are a context,

which requires land to have a less extensive signification ? The
whole of the rest of the 1st section contemplates land which is

held of the Crown or some intermediate lord, and speaks of a

right of entry as accruing on its forfeiture, and the 2nd and Srd

sections use expressions only appropriate to land in its usual
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sense. On the other hand the 4th section expressly mentions
personalty to be laid out in land as well as land itself, and thus
indicates an intention to adopt to that extent the policy of the
Georgian Mortmain Act. It will be unfortunate indeed if the
doctrine of impure personalty is to be re-opened, and every
question which has been settled under the Georgian Mortmain
Act is to be re-argued under the words of the present statute.

The law, as it stood before this Act, may not have been based
upon clear philosophical distinctions, or sound political or

economic views, but at least it had become settled by a long
course of decisions, and it in general enabled the estate of a
charitable testator to be administered without costly litigation.

Let us hope that this happy condition may not be disturbed by
the present enactment. Surely, if the legislature had intended
to alter the law on this well-known point, it would have stated

distinctly what kinds of property were, and what were not, to

be subject to the restrictions imposed on charitable gifts.

11. This Act shall not extend to Scotland or Ireland. Extent of

Act.

12. Nothing in this Act shall affect the operation or validity Savings

of any charter, licence, or custom in force at the passing of this fo^f^^^^'i^g
'^ X o customs,

Act enabling land to be assured or held in mortmain. &c.

This 12th section preserves the custom of the city of London,
^®™^^''^^-

and all licences to hold land in mortmain contained in any
charter, or granted by the Crown by any other document.
Licences contained in any statute are also saved by the 8tli

section.

13.—(1.) The Acts specified in the schedule to this Act are Repeal,

hereby repealed, from and after the passing of this Act, to the

extent specified in the third column of that schedule

:

Provided that this repeal shall not affect

—

(a) Any enactment not hereby repealed referring to any

enactment hereljy repealed, except that in lieu of tliat

reference the unrepealed enactment shall be construed

as if it referred to the corresponding provisions of this

Act ; or

(h) The past operation of any enactment hereby repealed, or

any instrument or thing executed, done or suffered

before the passing of this Act ; or

2 (J 2
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(c) Any right, obligation, or liability acquired, accrued, or

incurred under any enactment hereby repealed ; or

((/) Any action, proceeding, or thing pending or uncompleted

at the time of the passing of this Act.

(2.) Whereas by the preamble to the Act of the forty-third

year of Elizabeth, chapter four (being one of the enactments

hereby repealed), it is recited as follows

:

" Whereas landes tenement^ rentes annuities ^fittes heredita-

mentes, goodes chattels money and stockes of money, have bene

heretofore given limitted appointed and assigned, as well by the

Queenes moste excellent Majestic and her moste noble pro-

genitors, as by sondrie other well disposed psons, some for

releife of aged impotent and poore people, some for maintenance

of sicke and maymed souldiers and marriners, schooles of learn-

inge, free schooles and schollers in uni\'sities, some for repaire

of bridges portes havens causwaies churches seabankes and

highewaies, some for educacon and pfermente of orphans, some

for or towardes reliefe stocke or maintenance for bowses of cor-

rection, some for mariages of poore maides, some for suppor-

tacon ayde and helpe of younge tradesmen, handiecraftesmen

and psons decayed, and others for releife or redemption of

prisoners or captives, and for aide or ease of any poore in-

habitantC con8ninge paymente of fifteenes, settinge out of

souldiers and other taxes ; whiche landes tenements rents an-

nuities |)fitts hereditaments goodes chattells money and stockes

of money ne9theles have not byn imployed accordinge to the

charitable intente of the givers and founders thereof, by reason

of fraudes breaches of truste and negligence in those that

shoulde pay delyver and imploy the same
:

" and whereas in

divers enactments and documents reference is made to charities

within the meaning, purview, and interpretation of the said Act

:

Be it therefore enacted that references to such charities shall

be construed as references to charities within the meaning, pur-

view, and interpretation of the said preamble.

Short title. 14. This Act may be cited as the Mortmain and Charitable

Uses Act, 1888.
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SCHEDULE.

Acts Bepealcd.

Note.—This schedule is to be read as referring to the Eevised

Edition of the Statutes prepared under the du-ection of the

Statute Law Committee, in all cases of statutes included in that

edition as already published.

The chapters of the statutes (before the division into separate

Acts) are described by the marginal abstracts given in that

edition.

Session and Chaptei".
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Session aiul Chapter.

7 & 8 Will. 3, c. 37

y Geo. 2, c. 3G

9 Geo. 4, c. 85

24 & 25 Vict. c. 9 .

25 & 26 Vict. c. 17.

27 & 28 Vict. 0. 13.

29 & 30 Vict. c. 57.

31 & 32 Vict. 0.44.

Title.

An Acte for the cncoiirngemcnt of

cliaritablo gifts aud dispositions.

An Act to restrain the disposition

of lands wliereby tlie same be-

come inalienable.

An Act for remedying a defect in

the titles of lands purchased for

charitable purjioses.

An Act to amend the law relating

to the conveyance of laud for

charitable uses.

An Act to extend the time for

making enrolments under the Act
passed in the last session of Par-

liament, intituled, "An Act to

amend the law relating to the

conveyance of land for charitable

uses, and to explain and amend
the said Act."

An Act to further extend the tmie

for making enrolments under the

Act passed in the twenty-fourth

year of the reign of Her present

Majesty, intituled, "An Act to

amend the law relating to the

conveyance of lands for charitable

uses, and otherwise to amend the

said law."

An Act to make further provision

for the enrolment of certain deeds,

assurances, and other instruments

relating to charitable trusts.

An Act for facilitating the acquisi-

tion and enjoyment of sites for

buildings for religious, educa-
tional, literary, scientific, and
other charitable purposes.

Extent of Repeal.

The whole Act.

The whole Act,

exceptsomnch
of section five

as is unre-

pealed.

The whole Act.

The whole Act.

The whole Act.

The whole Act.

The whole Act.

Sections one and
two.
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Session and Chapter.

34 & 35 Vict. c. 13.

35&3G Vict. c. 2-i.

Title.

An Act to facilitate gifts of land

for public parks, schools, and
museums.

An Act to facilitate the incorpora-

tion of trustees of charities for

religious, educational, literary,

scientific, and public charitable

purposes, and the enrolment of

certain charitable trust deeds.

Extent of Repeal.

The whole Act.

Section thirteen.

It will be seen that the first four statutes hereby repealed are Remarks,

the old Plantageiiet Mortmain Acts, and that the substance of

them is re-enacted in the present Act, ss. 1 and 3. The 5th

Act is the 23 Hen. 8, c. 10. This is not re-enacted. A discus-

sion of it will be found in this book in the chapter on Super-

stitious Gifts, and it will be there seen that the statute had
become practically a dead letter. The 43 Eliz. c. 4 is also

repealed and not re-enacted. This statute is discussed in the

chapter on Procedure, and mentioned in other parts of this book.

It will be seen that tliis statute merely established a method of

redressing charitable trusts by means of commissions, which
fell into abeyance long ago, being superseded by a more
efficacious method of procedure, namely by information.

The Statute 7 & 8 Will. 3, c. 37, is that which authorized the

Crown alone to grant licences in mortmain. It is re-enacted in

the present Act, in s. 2.

The Statute 9 Geo. 2, c. 36, is the Georgian ]\Iortmain Act.

The substance of it is re-enacted in the YJi'csent Act, in s. 4,

with the mocUfications already existing, and other trifling modi-

fications,, wldch are pomted out in this chapter. With respect

to the 5th section the case is as follows. It will be seen that

the colleges or houses of learning in the two Universities and
the colleges of Eton, Winchester, and Westminster, are men-
tioned in the 4th section ; and then the 5tli enacts that no such

college or house of learning shall acquire a greater number of

advowsoiis than half the numl)er of its fellows. Sulise([uently

the Act 45 Geo. 3, c. 101, recited that it was provided l)y the

Georgian Mortmain Act that no college or house of learning in

cither of tlic two Universities should acquire more advowsons
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than half its number of fellows, and that this restriction was
found to be prejudicial, and it was enacted that so much of the

Georgian jMortmain Act as was thereinbefore recited should be
repealed.

The present statute contains a legislative recognition of the

fact that some portion of the 5th section of the Georgian Mort-
main Act is left unrepealed ; that must be that it applied and
still applies to the colleges of Eton, Winchester, and West-
minster.

The Statute Law Revision Act, 1872 (35 & 36 Vict. c. 63),

rather curiously includes the Act 45 Geo. 3, c. 101, in its sche-

dule of statutes thereby repealed ; but it provides that, where
any enactment not in the scliedule is repealed by any enactment
in the schedule, such repeal shall not be thereby affected. And
the Georgian Mortmain Act is not in the schedule ; and the Act
45 Geo. 3, c. 101, does nothing but effect the repeal above-

mentioned ; so that its repeal by the Statute Law Revision Act,

1872, is a mere verbal repeal, leaving its operation unaffected.

The Act 9 Geo. 4, c. 85, had a merely retrospective operation

curing the omission to enrol a certain class of conveyances for

charitable purposes, which had been erroneously siipposed not

to need enrolment.

The Acts 24 & 25 Vict. c. 9 ; 25 & 26 Vict. c. 17 ; and 27 &
28 Vict. c. 13, contained some provisions of temporary duration

which had expired. They allowed a subsequent enrolment of

charitable conveyances in certain cases. The Act 29 & 30 Vict.

c. 57 was a permanent Act to the same effect, and was supple-

mented by s. 13 of the Act 35 & 36 Vict. c. 24, the last enact-

ment in the above schedule. The substance of these enactments
is reproduced in the present Act, in s. 5.

The Act 24 & 25 Vict. c. 9, also contained some important
modifications of the Georgian Mortmain Act, and there were
clauses in the Acts 25 & 26 Vict. c. 17, and 27 & 28 Vict. c. 13,

explaining or amending these modifications. The substance of

these enactments is reproduced in s. 4 of the present Act.

The substance of ss. 1 and 2 of the Act 31 & 32 A' ict. c. 44 is

also reproduced in s. 7, § 2, of the present Act ; and the sub-

stance of the Act 34 & 35 Vict. c. 13, in s. 6.
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APPENDIX.

The Geokgian Mortmain Act

(Stat. 9 Geo. 2. c. 36).

An Act to restrain the disposition of lands, whereby the same become
unalienable. [24th June, 173G.

Whereas Gifts or Alienations of Lands, Tenements, or Hereditaments in

Mortmain are prohibited or restrained by Magna Charta and divers other
wholesome Laws, as prejudicial to and against the common Utilitj', neverthe-
less this public Mischief has of late greatly increased, by many large and im-
provident Alienations or Dispositions made by languishing or dying Persons,
or by other Persons, to Uses called charitable TTges, to take place after their

Deaths, to the Disherison of their lawful Heirs : For Remedy whereof be it

enacted by the King's most Excellent Majesty, by and with the Advice and
Consent of the Lords Spiritual and Temporal, and Commons, in this present

Parhament assembled, and by the Authority of the same. That from and after

the Twenty-fourth Day of June which shall be in the Year of our Lord One
thousand seven hundred and thirty-six no Manors, Lands, Tenements, Rents,

Advowsons, or other Hereditaments, corporeal or incorporeal, whatsoever, nor
any Sum or Sums of Money, Goods, Chattels, Stocks in the Public Funds,
Securities for Money, or any other Personal Estate whatsoever, to be laid out
or disposed of in the Purchase of any Lands, Tenements, or Hereditaments,

shall be given, granted, aliened, limited, released, transferred, assigned, or

appointed, or anyways conveyed or settled, to or upon any Person or Persons,

Bodies Politic or Corporate, or otherwise, for any Estate or Interest whatso-
ever, or anyways charged or incumbered by any Person or Persons whatsoever,

in trust or for the Benefit of any charitable Uses whatsoever, unless such
Gift, Conveyance, Appointment, or Settlement of any such Lands, Tenements,
or Hereditaments, Sum or Sums of Money, or Personal Estate (other than
Stocks in the Public Funds), be and be made by Deed indented, sealed and
delivered in the Presence of Two or more credible Witnesses Twelve Calendar

Months at least before the death of such Donor or Grantor (including the Days
of the Execution and Death), and be enrolled in His Majesty's High Court
of Chancery within Six Calendar Months next after the Execution thereof,

and unless such Stocks be transferred in the Public Books usually kejit for

the Transfer of Stocks, Six Calendar Months at least before the Death of such
Donor or Grantor (including the Days of the Transfer and Death), and unless

the fame be made to take effect in possession for the charitable Use intended

immediately from the making thereof, and bo without any Power of Revoca-

tion, Reservation, Trust, C<jnilition, Limitation, Clause, or Agreement what-
soever for tlie Benefit of the Donor or Grantor or of any Persou or Persons

claiming under liim.

Preamble.

After 24 th

June, 1736,
no Manors,
Lands, &c.,
nor Sums
of Money,
Goods, &c.,
to be given
for charit-

able Uses,

unless by
Deed indent-
ed and exe-
cuted before
Two Wit-
nesses, 12
Months be-
fore the

Death of
thi! Donor,
and en-
rolled, &c.
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Thp said

lyiinitatlons

iHit to extend
to I'urcliasea

or 'J'raiisfers

rundo lor

valimlile

Ooii>idera-

tious.

Gifts, &c.,
made after

•JItli Juno,
1736, other-
wise than
directed by
this Actio
be absolutely
Void.

But not to

prejudice the
Two Univer-
sities, or the
Colleges of

Eton, Win-
chester, or
M'cstininster.

No College to

hold more
Advowsons
than shall be
equal to One
Moiety of
their Fel-

lows, &c.

This Act not
to extend to

Scotland.

II. Provided alwaj's, That notliiug licrcinbeforc mentioned relating to the

sealing and Delivery of any Deed or Deeds Twelve Calendar Months at least

before the death of the Cirantor, or to the Transfer of any Stock Six Calendar
Months before the Death of the Grantor or Persmi making .such Transfer,

shall extend or be construed to extend to any Purchase of any P]state or

Interest in Lands, Tenements, or Hereditaments, or any Transfer of any
Stock, to be made really and bond fide for a full and valuable Consideration

actually jmid at or before the making such Conveyance or Transfer, without
Fraud or Collusion.

III. And be it further enacted by the Authority aforesaid. That all Gifts,

Grants, Conveyances, Appointments, Assurances, Transfers and Settlements

whatsoever of any Lands, Tenements, or other Hereditaments, or of any
E.^tate or Interest therein, or of any Charge or Incumbrance affecting or to

affect any Lands, Tenements, or Hereditaments, or of any Stock, Money,
Goods, Cliattels, or other Personal Estate, or Securities for Money, to be laid

out or disp'ised of in the Piu-chase of any Lands, Tenements, or Hereditaments,

or ofau}^ Estate or Interest therein, or of any Charge or Incumbrance affecting

or to atlect the same, to or in trust for any charitable Uses whatsoever, which
shall at any Time from and after the said Twenty-fourth Day of June One
thousand seven hundred and thirty-six be made in any other Manner or

Form than by this Act is directed and appomted shall be absolutely and to

all Intents and Purposes null and void.

IV. Provided always. That this Act shall not extend or be construed to

extend to make void the Disj^ositions of any Lands, 'tenements, or Heredita-

ments, or of any Personal Estate to be laid out in the Purchase of any Lands,

Tenements or Hereditaments, which shall be made in any other Manner or

Form than by this Act is directed, to or in trust for either of the Two Univer-

sities within that Part of Great Britain called England, or any of the Colleges

or Houses of Learning within either of the said Universities, or to or in trust

for the Colleges of Eton, Winchester, or Westminster, or any or either of them,

for the better Support and Maintenance of the Scholars only upon the Foun-
dations of the said Colleges of Eton, Winchester, and Westminster.

V. Provided nevertheless, and be it enacted by the Authority aforesaid.

That no such College or House of Learning which doth or shall hold or enjoy

so many Advowsons of Ecclesiastical Beneficies as are or shall be equal in

Number to One Moiety of the Fellows or Persons usually styled or reputed

as Fellows, or where there are or shall be no Fellows or Persons usually styled or

reputed as Fellows, to one Moiety of the Students upon the Foundation whereof
any such College or House of Learning doth or may by the present Constitution

of such College or House of Learning consist, shall, from and after the Twenty-
fourth day of June One thousand seven hundred and thirty-six, be capable of

purchasing, acquiring, receiving, taking, holding, or enjoying any other

Advowsons of Ecclesistical Benefices by any Means whatsoever ; the Advow-
sons of such Ecclesiastical Benefices as are annexed to or given for the Benefit

or better Support of the Headships of any of the said Colleges or Houses of

Learning not being comiyated in the Number of Advowsons hereby limited.

VL Provided always, That nothing in this Act contained shall extend or

be construed to extend to the Disposition, Grant or Settlement of any Estate

Real or Personal, lying or being within that Part of Great Britain called

Scotland.
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A.

Abatement of trust, proviso for, on fall of income, 25S, 260

Abbot and successors, trust for, superstitious, 44

Account,
directed from filing information, 275, 276, 287, 459
from taking of possession, 442

Account-keeping, trust to teach, 253

Accounts, power of Charity Commissioners to call for, 549

Accumulation,
trust for, within legal limits, not stopjied if fund devoted to charity at end of

period, 511
trust for, beyond legal limits, stopped at once, if fund all devoted to charity,

457, 511

Acquisition of land, gifts which involve, void, 308, 315

Act of Parliament, Crown cannot dispense with, 383

Acts of Parliament,
different kinds distinguished, 384
private, what are, 384

Actions at law, sanction of Charity Commissioners not required for, 546

Actions by trustees of charity against strangers, 512

Addition to trust fund presumed to arise from income, 275

Additions to ahnshouses, eflfect of trust for making, 312, 32G

Administration, (Question as to charities raised in suits for, 512

Admission of receipt of pure personalty by executrix, how made, 292

Advowson devised to college, does not validate prior void gift augmenting the
living, 383

Advowsons,
trust to buy for college, 169, 253
law limiting number to be licM by colleges, 253, 381
and certain schools, 381, 567, 568

Aged people, relief of, a charity, 33, 140, 149

Agent, scheme including payment of, 143

All the hospitals, effect of gift to, 226

Allotments, powers of Charity CommisHionerB aa to, 537
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Aliiiehouscs, amount required to build, not ascertainable, 474

Alteration of law, trust to promote, 177
,

of scheme : ibVe Scheme.

Alternate purj^sis, cft'ect of trusts with, 326
gifts to associations with, 328

Alternative trust or power,
for charity or special person, 183, 184

to found or enclow school, 184
for charity or non-charitable purposes, 187, 195-20G
for purpose requiring land or not, 187

what words raise charitable trusts, 194
what words are void, 195
charity or private perpetuity, 202

Alternative trust,

takes effect on failure of primary trust, 481
implied when purpose capable of being effected with or without buying land, 322
for investments, 323-325
in dilTercnt instrument from charitable gift, 324
not given by words authorizing a temporary investment, 324

Ampleforth College, legacy to, 435
paid to president on evidence of constitution of college, 436

Amusement, trust for animals kept for, 172

Amalgamation of societies, 226

Ancient modes of founding charities, 243

Ancient monuments, power to devise to Commissioners of Works, 400

Annuals, Prevention of Cruelty to, Society for, 172, 178
liable to vivisection, protection of, 172
trust for curing maladies and injuries of, 171
trusts to benefit, 170
trusts to benefit man through, 171
tame and in captivity, are pure personalty, 353

Anniversary, meaning of, 56
trust for, superstitious, 37
an instance of, 40

Annual value of property, effect of statement of, in will, 246, 275

Annuities, personal, limited to heirs, nature and incidents of, 343

Appeals
on summonses in charity cases, 530
from district and county courts, 530
from Charity Commissioners, 534, 535
costs of, how awarded, 500

Appointment, effect of partial failure of, 479

Apportionment of security for money which is partly realty and partly pure
personalty,

refused, 358
granted in some cases, 351

Apportionment of legacies,

charged on mixed fund, decisions in, 351
over pure and impure personalty, 478, 479

Apportionment of parochial charities, 527
power of, where charity and supcratition combined in one gift, 51, 52
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Apprentices, trust to put out, 253, 255

Apprenticeship, by charity, no stamp required in case of, 189

Apprenticing children, allowed out of trust for poor, 1-13, 146

Appropriation of existing income to charity, effect of, 245

Archaeology, trust for professorship of, 169

Archdeacon, costs of visitation, a parochial expense, 97

Ascertainable, meaning of, 477
what is, 80, 87, 210, 211, 212, 213

Ascertainable portion of fund,

effect of failure of trusts of, 88, 468, 471, 477
what is, 468-477
amount required to repair tomb is, 469, 473, 477
amount required to buy a plot of land, 470
amount required to establish institution, decisions on, 470, 474

Assets, how marshalled, 217 : See Marshalling.

Association : See Society, and Existing Association.
effect of gift to, 65
with charitable objects, gift to, for purposes of association, charitable, 68
gift to members of, private gift, 68
gift to found, 71

Associations to amend law, gifts to, 177
to enforce law, 178
with alternative purposes, effect of gift to, 328

Asylum, public, not entitled to a charitable legacy, 148

Atheism, trust for, invalid, 115

Attacked as illegal, gift over if trust, means successfully attacked, 1 29

Attesting witness, wife of charitable legatee with discretionary powers, 93

Attorney-General

,

may appeal from Charity Commissioners, 535
may enforce trusts of nonconformist chapel, 123
when necessary to serve, 513
proper person to sue in charity cases, 513
when signature required, 515, 529
may proceed ex officio in charity cases, 517, 527, 529, 531
bill against charity trustees and, 523, 548
not necessary party to certain actions, 523

Augmentation of living, redeemed land-tax may be devised for, 370

Auguatiniaus, trust for, void, 64

Authority to executors : See Tombs, Horses, Publication.

Avon Navigation shares within Georgian Mortmain Act, 345

15.

Balance of income, gift of, when residuary, 246

Bank stock, nature of, 360

Banking comp)any, shares in, pure personalty, 356

Bankrujitcy, Di.strict Courts of, juriKdiction in cases of small charities, 530, 535

Baiitiht proacliers, legacy for, liow upplied, 229
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Bath Hospital, has a limited exemption from Georgian Mortmain Act, 395

but not under its lirst Act, ii'Ji

Beading beads, superstitious, 41

Beadle of company, trust for, 260, 272

Bedesmen, trust to appoint, 276

Belief of testatrix aflFects construction of will, as to destination of surplus in-

come, 267

Bell-ringer, fee to, 273
not included in ornaments, reparations, and necessary occasions of

church, 511

Bells are ornaments of church, 91, 511

Bells, ringing and repairing, parochial expenses, 97

Beneiiciaries may be prejudiced by default of trustees, if condition so expressed,

510

Benefit of town, trust for, 216, 218
institutions of borough, 218

Benevolence, trust for objects of, 198, 199, 200, 204

means charity in Scutch law, 206

Benevolent institution for delivery of poor married women at home, what society

takes legacy to, 231

Bible, attack on inspiration of, held illegal, 114

Bill against charity trustees and A.-G., 523

Bill and information, combined, 523
scheme ordered, though Bill dismissed, 95

Bill of Eights, negatives assumed power of Crown to dispense with Acts of Par-

liament, 383

Birds, trust to feed, 170

trust for curing maladies and injuries of, 171

Birmingham and Liverpool Canal bonds, nature of, 362

Birmingham and Worcester Canal Company, nature of shares in, 359

Bishop, trust to establish new, 293, 297

Blank in will, effect of, 208
evidence inadmissible to fill, 208

when supplied by context, 209, 213

as to amount, fatal, 210

Blasphemy Act, 1697, words of, 101

loophole in, 102

Blasphemy cases, 107-113

Blasphemy depends now on manner not matter, 113

controversy on law of, 113

Blind in Inverness-shire, trust for, 306

Board-room of city ward, not charitable, 220

Books, trust to provide for children, 253

for church, trust to provide, good, 40

Borough bonds, nature of, 366

Borough fund, instance of, 279
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Botanic garden, devise for, 171

Breach of trust in charitable case, how redressed, 513

Bread, trust to distribute, 86, 147, 475
for church, trust to provide good, 40
a parochial expense, 97

Brethren of company, trust for poor, 260

Bridge, trust to build, 303
repair of, a charity, 34, 96, 219
fund liable for, not diverted, 219

British Land Co., shares pure personalty, 357

British Museum, a charity, 168
now exempt from Georgian Mortmain Act, 388
not so under its earlier Act, 389

Build charitable institution, effect of direction to, 309

Build on land, trust to, fails, when devise or gift of laud fails, 330-335

Building Society, shares pure personalty, 357

Burial places, statutory power to grant sites for, 431

Burial rights, nature of, 339, 348

Bursars in Scotch University, 277

c.

Cambridge University excepted out of Georgian Mortmain Act, 381, 559

Canal companies, nature of shares in, 359

Canal stock, preferential, pure personalty, 360

Candles, included in parochial expenses, 97
for divine service, trust for, good, 40

Capetown, land at, applicable for paying charitable legacies, 497

Capital, material left by tenant, held to be, 201

Captives, redemption of, a charity, 34

Capuchins, trust for, void, 64

Cardinal, gift to, private, 138

Carpenter appointed by company, trust for, 272

Casuistic divinity, trust for, 169

Catechism, truat for teaching, 253

Catechising, charitable fund applied for, 119, 120

Causeway, repair of, a charity, 34

gravelling, a parochial cxpcnae, 97

Ceremonial worship, society to abolish, legal, 1 17

Cesspools, emptying, a parochial expcnso, 97

Cliango of constitution of society, 225
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Cbantrv, moaniiip; of, 56
trutit f(ir, fJUiHistitions, 37, 54

foundation of, a luoitizement, 21, 22

Chapel, amount required to buihl, not ascertainable, 4G9, 473

Chapels : See Nonconformist Chai-els.

actions between trustees and minister sustainable without A.-G., 523,540, 547

statutory power to grant sites for, 431, 559

repair of, 93

Charge and trust distinguished, 242

Charge on charity estate, trust to pay, 308

Charge or trust, question whether charitable gift is, 242-3

Charges on laud are within Georgian Mortmain Act, 337 ; and impure, 348

Charing Cross Hospital, cannot take land, 496

Charitable, what is, depends on purpose of property, not its source, 218

corporation presumed to take surplus of a charitable estate, 281

endowment, trust to found, 327

Charitable gift, what constitute, 187, 194

construed differently from private gift, 242

re(iuiretiients of Georgian Mortmain Act, 6

exempt from legacy duty in Ireland, 58

gifts to lawful charitable association is, 65

legacy, not paid to public asylum, 148

immediate gift to poor is, 140-150

Charitable

legacy to A., to be applied at his discretion, good, though A.'s wife attests

the will, 93
or other purposes, void, 200

purpose, when implied by context, 186, 206

not implied from other gifts, 185

subject, eiiect of direction to publish book on, 175, 176

Charitable trusts,

requisites for creation of, if land affected thereby, 554

ditfercnt sorts of, 432

legal definition of, 5

enumerated in stat. 43 Eliz. 5
Act of 43 Eliz., serves as a guide in deciding on, 6

in devises to corporations : See Corporations.

effect of superstitious use annexed to, 39, 42, 44, 48, 49

statute respecting ditto, 51, 52

Charitable Trusts Acts,

cause and object of, 527
provisions of, 529-538
cases under, 539-550
charities excepted from, 531, 542
not applicable to contentious cases, 549
but contention must be substantial, 550
summons under, 222, 549
not granted unless trust clearly charitable, 222, 549

Charities, favoured by the law, 243
how founded in ancient times, 243
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Cliarity,

informal gifts for, supported, 11, 30
pursoual disability not removed in favour of, 33
list of objects of, 33, 34
not necessarily discreet, 34
defective exercise of power aided in favour of, 35
peri^etual trust sanctioned by law, lield to be, 70
when a friendly society is, 61), 71, 72
repair of tomb outside church is not, 76
repair of tomb in church is, 7(3

trust to repair churchyard is, 7(5

or private purpose, power to appoint to, 183, 184
power to give to, and trust to give to, distinguished, 183, 184

Charity Commissioners, sanction of, required for certain legal proceedings, 526
not required in pending matters, 529, 530-542
or for investment of money by Court, 540
or for payment into Court by trustees, 541

but quaere as to payment of money out of Court, 541
not required for proceedings respecting charities excepted out of Acts, 543
unless excepted body be trustee of a non-excepted trust, 543
not dispensed with, by jirivate Act, 548
required for conveyance of parochial laud, 548
for suit to establish school, 548
motion or demurrer for want of, 548
required if fuml or purpose be in England, 549
for an appointment of new trustees, 74, 305
cannot be waived, 546
not required for actions at law, 546
institution of, 529
powers of, 529
sanction of, required for legal proccedinge respecting charities, with some

exceptions, 529, 531, 545-549
consent if required for sales, leases, &c., in most cases, 533, 544, 545, 546
powers of appointing and removing trustees and masters, 534
and vesting property, 534
and settling schemes, 534
jurisdiction of, in contentious cases, 534
appeal from, 534, 535
certain deeds and wills to be enrolled in books of, 536
powers as to prison charities, 537

allotments, 537
property of extinct corporations, and city parishes, 538

Charles II., charter grunted to London by, 26

Charters, legal effect of, 383, 394

Charters of London : See London.

Child conceived but not born, excluded under a special gift, 158

Children, trust for, when charitable, 140, 144

Chilian : See Patagonian.

Chimes, trust for repair of, charitable, 90

Cliinese, po.st-mortim ceremonies, trust for, void, 53

Choir fund, charitable, 90, 91

Choristers in parish churches, trust for, lield \i<h\. Imt (|ii;ere, 89

2 P
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Christ, attack on cliaractcr and teaching of, held illegal, 114

Christ's Hospital, trust for, 2G0

Christchurch Uospital, trust for, 169, 255

Christian Brothers, gift to, void, 62, 64

Christianity

said to be part of law of land in old cases, 100, 107, 114

doctrine now abolished, 113

denial of truth of, held illegal, 115

reverent arguments against, lawful, 112, 113

Church Building Act, 43 Geo. 3, c. 108
provisions of, 371
authorizes gifts of five acres or £500, 371

amount allowed when larger legacy given, 372, 374
does not apply to proceeds of sale of land, 373
applies to impure personalty, 373
only authorizes specific gift, 373
reservations allowed under, 373
gift of land under, and for other purposes in undefined portions, 373
repair of tomb, not within, 373
repair of churchyard, within, 373
providing clock for church, within, 373
secret trust for object of, valid, 373, 414
married woman cannot leave by will under, 373
trust to endure while all pews are free, not within, 373
what purposes within, 91

all its purposes are charitable, 92

Church : See Monastic Okder.

Church, legacy for building, 321, 327
repairing, 34, 90
endowing, 321, 327
enlarging, to whom paid, 313

legacy to, efi'oct of, 93
to whom payable, 93, 95

effect of perpetual gift for use of, 94

Church Building Society, nature of, 328

Church Pastoral Aid Society in Ireland, what society takes legacy to, 237

Church, subscriptions for building, action against collector, 545, 547
effect of death of collector, 442
trust to build, consents required for, 451

Churches : See New Ecclesiastical Districts.

Churches, preservation of ornaments of, charitable, 89
what are ornaments, 89-92

Churchwardens and parson, a devise to existing, good, 13

Churchwardens, devise to, good m equity, 13
void at law, 77

Churchyard, repair of, a charity, 76, 87
is within Church Building Act, 373

Citizens, trust for poor, 144

Citizens of London, who are, 22

Citjv trust for improvement of, 217
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Class, how and when fixed, under tnist for poor wlio fulfil certain conditions, 149
relations after death of A., 153, 155, IGl, 162, 164
kindred, 153
relations, 156, 159
relations who apjjly within two years, 158

Cleaning street, a parochial expense, 97

Clergy, trust for sons of, in London, charitable, 140

Clergy Society in London, legacy to, how applied, 233

Clerk of company, trust for, 260, 272

Clock, erection of, in church, charitable, 90
and within Church Building Act, 373

Cloth : See Pulpit.

Clothes, trust to provide, for poor, 143, 285
provided out of trust for poor, 146

Club, effect of gift to, 65
immediate gift to, good, 65
perpetual trust for, void, 65, 67, 69

Coals or money, option to give, 264

Coals, trust to buy, for poor, 255

Codicil, legacy in, does not involve clauses respecting like legacy in will, 488

Collector of subscriptions for building a church,
etfeet of death of, 442
action against, 545, 547

College in Universities : See Universities.

College,

may require founder's kin to matriculate, 165
and carry income to general account in default of founder's kin, 165
trust to buy advowsons for, 169
library, trusts for, 169
gift to, on fantastic trust, 173

trust to found and procure charter, 442
gift to, for non-collegiate purposes, not privileged, 3S2
gift to, conditional on acceptance of rules, effect of, when no rules drawn up, 443
easily presumed to take surplus income of charity estate, 247, 260, 268, 280

College, Roman Catholic, legacy to, to whom payable, 129

Comfort of God's servants, trust for, 203

Comforts, gift to provide for emigrants, 174

Commissioners of charitable funds in Ireland, money paid to, 298

Commissioners to redress charities, issued prior to statute of Elizabeth, 519
hiatory of, under that statute, 520
superseded by informations, 522

Commit, motion to, question of charity or no charity, tried on, 550

Committee for charitable purposes, action between members of, 515, 517

Common, proceeds of sale of, when charitable, 218, 221

Common pasture, held a charity, 216

Common privy, cleansing of, a parochial expense, 97

Communication of hccret trust : See Skciiet TitufiT.

2 I" 2
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Communion hroin] and wine, u parochial expense, 97

Companies, power of, to liold land, 7

shares in, pure personalty, 3o5, .358

Companies Clauses Act, debentures under, pure personalty, 3G4

Compromise, allowed in charitable cases, 224, 232, 238

Compromise between A.-G., and next of kin, sanctioned, 4o4

rights of next of kin, after, 455

Condition,
to join a lawful society, good, G5, G9
to become a nun, quKre, 65

that preacher be chosen by inhabitants, void, 446
that devisee pays money to executors, and gift of residue in charity, 346
that legatee devote lands to charity, legacy on, 320
that land be otherwise provided, effect of, 31!)-321

when necessary to expn ss limit of time in, 321

that vicar be presented on recommendation of A., effect of A.'s omission to

recommend, 453
that poor persons chaunt at church an unauthorized version of the Psalms, 453
that rules be accepted, effect of, when none drawn up, 443
and trust distinguished, 266, 271, 276, 278, 285, 287
may mean trust, 467
gifts upon, distinguished from trusts, 508
gifts held to raise trusts, though worded as, 508
acceptance of, involves obligation to perform condition, 509
gift on, effect of, 174
impracticable, annexed to charitable gift, rejected, 120
which, if fulfilled, makes trust legal, good, 321, 322, 510
gift dependent on uncertain, void, 427

Conditions, subsequent and precedent, applied to charitable gifts, 412
reasonable time allowed for fulfilment of, 417

Conformity enforced before 1688. .100

Confused gifts,

valid portion may be severable, 506
cases of life estate and void perpetual gift, 507

Confused will and codicil, held to shew general charitable intention, 462

Consent of third pnrty required for building church, 451
effect of refusal of, 45

1

wiiether conditions may be imposed on giving, 451
whether fund applied cy-pres on refusal, 451
compromise sanctioned between A.-G. and next of kin, on refusal, 454

Constitutional change, trust to promote, 177

Contempt of court, instance of, 110

Contentious cases,

jurisdiction of Charity Commissioners in, 534
not dealt with under Charital.le Trusts Acts, 549, 550

Convent, gift to, a private gift, G7
meaning of entering, G9
with charitable objects, gift to, charitable, 71
a perpetual trust for, void, 73
immediate gift to, good in any case, 74
gift to superior of. formerly void, 136

Conversion into land, money impressed with trust fur, is impure personalty, 346
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Conversion, trust for, in will, does not oust heir, 478

Couvicts, trusts for relief of, bail, 178

Copyholds, provision respecting conveyance of, for charitable purposes, 555

Copyholds of manors held on charitable trusts, provision as to, 533

Copyholds, unsurrendered,
charitable devise of, good, 14, 31

but only if immediate, 31

Copyholds, how affected by stat. 1 Edw. 6, c. 14. .44

Cork Female Orphan Asylum, meaning of, 239

Corn, trust to buy and retail, 257, 267

Corn, trust to increase company's stock of, 267

Coronation, riuging for, a parochial expense, 97

Corporate purpose or duties,

effect of gift to corporation for, 172, 244, 267, 273

Corporate purposes, not administered by Court, 273

Corporate rights, question whether charitable, 222

Corporations, how created, 1

by prescription, 1

restrictions on gifts to, 2, 3, 552
gifts to use of, 3
civil, included in Mortmain Acts, 3

gifts of land to, stopped, 4

devise to, void tmder old Wills Acts, 8, 10
devises on charitable trusts, ^lood in law as well as equity, 8, 10-lG
devises valid under presL-ut Wills Act, 9, 12

devises to, allowed in London : See London, Custom op.

Corporations, charitable devises to,

good at law in England by reason of stat. 43 Eliz., 11

good in equity in Ireland also, 1

1

supported as trusts with a defective trustee, 11

with charitable purposes take gilts on charitable trusts, 12, IG

misnomer of: /See Misnomer.

Corporation, claims of corporations against, 549

Corporation,

gift to, for corijorate purposes, 15, 172, 244
for chaiitablc purposes, 172

for benefit of certain members, void, 172

Corporation may be fixed with charitable trust under presumed old grant, 221

Corporations, often made trustees of charities, 243

Corporation trustee of charitable I'und.^, 433
uo scheme ordcrLd, unless a special permanent trust is directed, 433
or corporation has misapplied funds, 434
or a surplus ia ui)t committed to their discretion, 434

Corporators may have charitable rights against corjjoralion, 221

Correction : See lIotsEs of.

Costs, in charity cases, 191, 498



582 INDEX.

Costa,

of settling diflicuUies in administration, how borne, 498

application of rules to charity cases, 4it8

licir and ncxt-nf-kin funiicrly allowed as betweon solicitor and client, 499

Init now only parly and jiarty costs, as a rule, 499
of appeal, how awarded, 500
of unsuccessful charity, 501

out of what fund paid, 501

are included in testamentary expenses, 501

lapsed share not primarily liable, 502
plaintiir may be ordered to pay solicitor and client costs, 502

plaintifl'improperly alleging a secret trust ordered to pay, 50^
but defendant's costs allowed in such a case, 504
orders as to, 504, 505
in general in discretion of Court, 504

of proceedings under Charitable Trusts Acts, 505

Costs of all parties allowed between solicitor and client, 301

Costs of settling validity of legacy ought to be borne by residue, 87

Cost-book mining companies, shares, pure personalty, 356

County, trust for good of. 215

County courts, jurisdiction in cases of small charities, 530, 535

Court : See Payment of Monet into, 539

Covenant by trustees, give them surplus over covenanted matters, 257, 258

Credible, industrious, unmamcd women, legacies to, charitable, 148

Crimes, trusts which incite, void, 116

Criminals, trusts for relief of, bad, 178

Criticism, prize for essay on, 168

Crown appoints fund given to promote forbidden religious views, 120, 123

property devoted to superstitious uses, vested in, 37
cannot dispense with statutes, 27, 383

except in as far as they give rights to the Crown, 27
rights of, in city of London, 20
rights by sifn manual, 142, 196, 197, 201, 208, 211, 417-422
as to prior superstitious trusts, 417
as to forbidden religious trusts, 417
as to undefined chaiitable trusts, 417
origin of last rule, 417
if objects named by testator. Court applies fund, 420
or if trustee appointed to select, 420
case ordered to stand over, if Crown interested, and not before Court, 40, 95
charter, eflect of, 383

Cruelty : See Animals.

Curate and successors, devise to, 134

Curates, trust for, 137

Curfew and morning bell, a parochial expense, 97

Cushion : See Pulpit.

Custom of London : See London.

Custom of London and other places, preserved by Mortmain Acl, 1888. .563

Cy-pres clause iu will, effect of, 480, 483
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Cy-pr^s, compromise sanctioned when question as to, 454

Cy-pr^s doctrine, account of, 440-462
where found applied at first, but objects afterwards fail, 72, 221, 225, 440
but not applied, if objects may still be found, 73, 74
where income at first exhausted, but afterwards surplus, 242-287, 441
where original surplus of income, 94, 441
where original failure of purpose or objects, 441—160
doctrine of general or particular intention, 441
doctrine of condition subsequent or precedent, 442
applied to forbidden religious trusts, 444
like prior superstitious trusts, 444
and to doubtful societies, 224, 231, 234, 445
but not defunct societies, 225, 241, 445
or dependent gifts, 330-335, 445
cases on general intention considered, 445-460
where gift fails for want of consent of third party, 451

Cy-pres doctrine applied,

where prohibition to buy land, 318
where property devoted to charity in any event, 321
to excessive fund for six almswomen, 283
where stipend of charitable officer gi'ows to be excessive, 263
to one share of a residue, 305
where impracticable condition annexed to charitable gift, 120
where charitable property increased, 124
where congregation of chapel has changed its views, 131

where gift to society which cannot be identified, 231, 234

D.

Damages respecting mortgage of land, pure personalty, 367

Date for fixing values of diflferent parts of mixed fund, 488

Death of donor, trust to build after, creates a reservation for donor, 474

Death of purchaser of land conveyed direct to charitable uses, 334

Debentures of companies,
puru personalty, SHO
under Companies Clauses Act, pure personalty, 364
stock of railway companies, pure personalty, 364

Debts not secured on land, pure j^ersonalty, 366

Debt due from deceased person, nature of, 367

when found a charge on land, impure, 367

Debt, legacy converted into, 292

of charity estate, trust to pay, 143, 308

charity tru.-.tees, trust to pay, 308

Debts secured by mortgage of land are impure personalty, 348

Debts secured by mortgage of interest in stock in funds, pure personalty, 348

life intcn st and policy, 349

life interest and reversion in settlcinent of personalty puitly

invested on mortgage of land, 319

fffectof two trusts to pay, one out of personalty, the other out uf a mixed

fund, 479
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Debtors, trust for poor, 2G0
truata for relict of, 17U

Decayed persons, aid of, a charity, 34

Declaration of charitable trust required, before sunuuons uuder Charitable Trusts
Acts, 222

Declarations of intention, where admissible, 223

Defective exercise of power, when aided, 35

Definite and indefinite purposes, how increase of income applied for, 21G

Definite sum, trusts of, not affected by addition of indefinite sum, 470

Defunct societies, gifts to, 223-241

Deism, whether trust for, valid, 115

Deist, fined for defending himself, 110

Delay in establishment of new charity, 200, 207, 300

Demonstrative legacy, directinu to pay out of pure itersoualty docs not consti-

tute, 4U0

Dependent gifts, 330-335
fail wlien dependent on void gifts, 77, 330
and arc Tiot ajiplied cy-prcs, 330, 452
wiiat gifts arc, 330-335
what are not, 332, 333

Dependent gift, trust for minister is, when found in same will as trust to build

chapel, 331

Dependent,
common governors, clerk, and committee-room do not make one trust de-

pendent on another, 475
trusts, on superstitious uses, 273

Deposit of deeds, debts secured by, are impure personalty, 348, 352

Deserving objects, trust for, 205

Deserving poor, trust for, 146

Destruction of property, clause providing for case of, 258

Dctcrioratifm of property, clause providing for case of, 258

Devise, does not validate prior gift otherwise void, 382

Devise on secret illegal trust, void in equity, 404

Devise on exi>ressed charitable trust, void at law, 404

Devise of land, failure of, involves failure of gifts to build on, and endow, 330-
335

Devises of haul, how efiected and legalized, G

Devises to corporations : &e Coki-okations ; London, 10-29

Dinner, trust to provide for company, 200

Dinner, trust to give to householders and testator's kin, 200

Dinner, trust to give, 173, 269

Disability, personal, not removed in favour of charity, 33

Disclaimer by legatee, who has accepted a benefit, 454

Discovery of secret trust enforced from devisee, 403
and solicitor of testator, 404
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Discreet, charity is not necessarily, 34

Direction of parishioners and trustees, may be legally exercised, 96

Discretion, when incident to ofSce, 210, 306

Discretion, when personal, 184, 196, 197, 303
when exercised by Court, 184, 196, 197, 224, 227, 303

Discretion of trustees,

not controlled by a scheme, if immediate distribution authorized, 437-439
secret, if permanent charity founded, 438
how affected by erasure of name, 450

Discretion, appeal against exercise of, dismissed, 535

Diseases of vegetables, trust to investigate, 172

Dispensary, payment to, of trust fund for poor in perpetuity, wrong, 146

Dissenters : See Noxcoxformists.

Dissenting ministers, what societies take legacy for, 227

Dissolution of society, to which legacy is given, works a lapse, 225, 241

Dissolution of society, endowments applied, cy-pres on, 225

Distribution, power of,

distinguished from selection, 152
instance of, 159, 162

District, trust for all inhabitants of, 141, 145, 150

Diversion of school, effect of, on endowment, 216, 481

Divinity, polemical and casuistic, 169

Doctrines are not implied in name, 131

Document missing : See Missing DocrjiENX.

Dogs, Home for Lost, 172

Domestic distress, trust to relieve, 201

Dominican convent, a private association, 67

Dominican monks, trust for, void, 63

Donee, acts of, immaterial, 248, 281

Donor, acts of, shew intention of gift, 245, 248, 268

Donor, purchaser, not vendor, held to be, 334

Doubtful society : See Society, 223-241

Draining church, a parochial expense, 97

Uuiig : Sec Stable dung.

Durham Univorfity, excepted out of Mortmain Act, 1888.. 3S1, 559

E.

East India Company's stock, pure personalty, 359

Economic tish culture, trust for prolessorship of, 169

Erlucation, trust for promotion of, 203

Jvluculiun of iiiiuiHters, trust for, g<Kjd, 51

Education Departiiu iil, is u piibon iuteicBtttl in ckmeutary schools, uuder Charit-

able Trubtb Acts, 536
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Ejcctcil ministers, trusts for, 120, 121

Eieetiou, uut raiaud by j,'ift to luiiiiiliun u charity ou anotlicr'b land, 481

Elizabeth, statute of, as to charitable uses,

enumerates many charities, 5

is a ^uide in deciding what charities are, 6, 33
lield to valiilate a eluxritahle devise to a corporation, 11

and other iricgular charitable gifts, 30
decisions under, were often legal fictions, 11, 30, 520
iinnatiu'al construction of, (hsapproved in modern times, 11, 30
but not overruled, 11, 12, 30
does not ;ipply to Ireland, 11

general provisions of, 30, 519
retrosi)eetivc eflVct given to, 31

personal disabilities unafl'ected by, 33
controlled by Statute of Frauds, 33
proper use of, 33
list of charities in, 33, 3-1, 564
disquisition on, by Sir F. Moore, 34
fell into abeyance, 34, 520
repealed, 34," 320, 505
but i)reamblc preserved, 564
arrangement made under, for increasing charities, 277
history of commissions under, 520

Emblements, whether pure personalty, 353

Emigrants, gift to assist, 174

Endowed Schools Commissioners,
statutes relating to, 536, 537
powers of, transferred to Charity Commissioners, 536

Endowing church, gift for, 322

Endowing future churches, gift for, 323

Endowment, charitable, trust to found, 327

Endowment of school abroad, how applied, 302

Endowment, trust for, fails, when devise or gift of site fails, 330-335, 481
or trust to buy site fails, 334

Endowments : See New Ecclesiastical Distkicts.

Endowments, applied cy-pres on dissolution of society, 225, 231, 236

England : See Georgian Mortmain Act.

Enlargement of church, legacy for, how and to whom paid, 313

Enquiry not directed of small fund, 164

Enrolment of charitable gifts, provisions as to, 555, 556

Episcopal church, trust to aid in Scotland, 121

Equality is equity, maxim applied, 53, 184, 224, 326, 477

Erasure of name of trustee with discretionary power, effect of, 450

Erect charilable institution, effect of direction to, 309

Erecting and endowing, trust for, 326

Erecting or endowing, trust for, 326, 327

Errors, honest, not punishable, 113

Essays, prizes for, 16S
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Establish : See Erect.

Established Church, rules of law rcBpecting schools of, 531

Established religion, trust to teach, 265

Estate, trust for poor on, charitable, 147
perpetual trust for all children on, void, 150

Estates in laud are within Georgian Mortmain Act, 337

Ethics of the future, trust to publish a book on, 17G

Eton, gifts for scholars of, excepted out of Georgian Mortmain Act, 381, 559
limit of advowsons tenable by, 381, 567, 5G8

Evidence, what admissible to identify a society, 223

Evidence of nature of institution, required before payment of fund to, in some
cases, 436

Evidence to fill blank in will, 208

Excepted charities, out of Charitable Trusts Acts,

sanction of commissioners not required for proceedings respecting, 543
sanction required, if excepted body be trustee of a trust not excepted, 543
can sell land without comseut of Charity Commissioners, 544, 545
instances of, 544, 545

Exceptions out of Georgian Mortmain Act, general, 370-380
special, 381-400

Excessive stipend of charitable officer apjdied cy-pres, 263

Exemptions : See Exceptions.

Exemptions from Mortmain Act, 18S8. .557
all chiirities exempted from Georgian Act arc, 5 GO

Exhaustion of original income, effect of, 245

Exhibitioner, trust for, 280

Existing association entrusted with fund, when, 141, 144, ISO, 224

Existing associations, gift to, how effected by Georgian Mortmain Act, 327

Exoneration of pure personalty from debts, liow directed, 488

Expectation of land being supplied by others, effect of, 315, 319

Expensive funeral, directions for, effect of, 78

ExiX)uuding, charitable fuud applied for, 119, 120

F.

Failure, effect of, 49, 50, 62, 84, 463-479
wlieii the wlinle gift is invalid, 463
when a gift of a sum of money fails, 463
or otlicr sjntciiic property, 4(J3

provisions of Wills Act as to real estate, 461
when devise on .secri't trusts, 464
jievise on void trusts, 464
devise on trusts partly void, 464
devise on severalile trusts, 465
devise on j)recatory triisls, 167

wlien ascerluinatjh; portion fails, 4(!8 178

when uuaacertuiuuble i)orlion, 468-478
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Failure, cfFoct o?— continued.

particular rcsiiluc of iK;rsonalty unKiucr.tcil thereby, 4G8-478

qucstiou as to jiartit-ulur residue of realty, 172

wlieu a share of residue fails, 478

wheu part of an appt)iutiueut fails, 479

Failure, gift over on, 382, 410, 480-484

is raised hy alteruative trust, 481

on fixilurc in fact, good, 481

but does not npjily to failure in law, 484

on failure in law, good, 481

instance of clause held void, 480, 483

Failure of objects or purpose of charity, subsequent to foundation, 440, 459

originally, 441-4(50

Fall in value, proviso as to, 258, 2G4

Fallen women, trust to reclaim, charitable, 71

Families, education of boys of certain, 295

Family, meaning of, IGO, 162

Family vault, question as to trust for repair of, 77, 78, 84

held void, 87

condition to repair, annexed to charitable gift, eflfcet of, 78

Fantastic trust,

attached to gift to college, 173

carried out by Court, though refused by trustee, 147, 148

Farms, gift for poor on certain, charitable, 140

Favour, in what cases shewn to charities, 243

Fellows of college, trust for, 279

Female Orphan Asylum, not exempted from Georgian Mortmain Act, 397

Females : See Religious Orders.

Fermented liquors,

restriction on introduction into workhouse, 458
effect of trust for that object, 458

Fiat of Attorney-General, when necessary, 529

Fictions, employed in decisions under stat. 43 Eliz., 11

Fiduciary powers, 181-186

Figure in church, dressing of, superstitious, 50

Fire-buckets, providing, a parochial expense, 97

First peal : See Mouxing Bell.

Fish culture, trust for professors) lip of, 169

Fishery for oysters, held charitable, 220

Fixed rents, directions as to, 264

Fixtures, pure personalty, 368

Forbidden religious gifts, applied C7j-prcs, by Crown, 444

Forbidden religious trusts distiuguislied from superstitious, 36

Forbidden religious trusts, Crown appoints property given fur, 120
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Foreip^n charities, trusts for, 288-306
consent of Government as to, 2f!8, 289
tested by both English and foreign law, 289
inquiry directed as to means of carrying out, 289, 298
to whom money paid, 289

Foreign charities,

scheme settled for management of property, 290
but not for application of money, 290
fund may be retained pending establishment of, 290
do not fail for default of trustee, 291
unless trustee be head of government, 291
trustees appointed of property in England, 290
bow far subject to Charity Commissioners, 549
land in England not devisable for, 291
capital may be paid over, 296, 297, 298
mode of accounting in, 303
land in England cannot be given for, 198

Foreign charity, restoration of funds of, improperly brought to England, 304

Foreign parts, trust to spread gospel in, 209

Foreign country, trust to eifect political change in, void, 125, 177, 178

Foreign government bonds, pure personalty, 367

Foreigners, meaning of, in London, 22

entitled to devise laud in London, 25
but not in mortmain, 25

Forfeiture of land conveyed to corporations, 552, 553

Found charitable institution, eifect of direction to, 309

Foundation of charities, how formerly effected, 243

Foundling Hospital, not exempted from Georgian Mortmain Act, 396

Franchise, held for a terra, impure personalty, 368

Franciscan convent, bequest to, void, 64

Franciscans, third order of, not monastic, 71

Frankalmoigne, tenure of, 2

Fraud, one may not take benefit procured by anotlier's fraud, 103, 408

Frauds, Statute of, controls stat. 43 Eliz. c. 4..33

Free pews, condition for, cannot bo imposed under Church Uuilding Act, 373

Freemen of London, who are, 22, 24

'Freethinker' prosecution, 112

Friendly society may be entrusted with a special charitable fund, 73, 74

Friendly society, not a charity, unless benefits confined to cases of poverty,

69, 71, 72

FricndH and relations, meaning of, 152, 156
relations or, meaning of, 164

Fuel provided out of trust for poor, 143, 146

Foundf-r's kin : See College.

l"V>under'8 kin may have a prcfcr(;ntial <'laiiii (o f( liowsiiip.'^, I,")7

I'liiid liiinded over to cxiHtiiig association. 111, III, ISO, Tl\
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Fund in conrt : Src Paymext of Money into Court, S30

Funds, stock in, rcquiaitcs for gift of, in charitable trusts, 555

Funeral, directions for expensive, effect of, 78

Furniture, pure personalty, 3G8

Future colleges, whether within exemption of colleges in universities, 382, 560

Gallery in church, trust to erect, charitable, 80

Game laws, trust for offenders against, 179

Gas Light and Coke Company, shares in, pure personalty, 359

Gates of town, repair of, 219

General charitable disposition, effect of, 245

General exceptions out of Georgian Mortmain Act, 370-380

General gift for church building is not within the Church Building Act, 373

General intention, doctrine of,

when charitable trust cannot be exactly performed, 441, 445-460
doctrine considered as fixed, 456

let in by prohibition of purchase of land, 460
recently aflSrmcd by Court of Appeal, 459

may be shewn by recital in will, 461

or confused will and codicil, 462

General intention of charity supplies defects in trusts, 210

General words : See Indefinite Gifts.

Geology, trust for professorship of, 169

Georgian ]\Iortmain Act,

provisions of, 6

controls custom of London, 8, 27
avoids gifts to charitable corporations, 12

does not extend to Ireland, 172, 199, 291

includes charities out of England, 198, 291

Sec Inpex of Statutes.
does not apply to land out of England and "Wales, 291

provisions as to mortizing, 307
effect of same, 307-329
did not affect wills made before its date, 307
what property within it, 336-369

general exceptions out of, 370-380
special exemptions from, 380-400
Crown cannot exempt from, 383
intention to exempt from, must be clear, 388
when a power ot selection includes charities exempted from, 393, 399, 400
exemptions from, preserved by Mortmain Act, 1888.. 400
attempted evasions of, by means of secret trusts, 401-414

by voluntary covenants, 414-416
gift failing under, not applied cy-pres, 452
repealed and re-enacted, 567
set out Verbatim, 569

Gift over on failure of prior trust, 382, 410, 471, 480-484
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Gift over from one charity to anotlic^r, not subject to rules of remoteness, 428

Gift over, effect of, on destination of surplus income, 2i8, 2G6, 272, 286

Glebe land, trust to build on, 312

Going about to do a thing, an uncertain phrase, 427

Good servants, society for encouragement of, legacy to, how applied, 231

Good Shepherd, Order of, charitable, 71

Gospel, trust for spread of, 206
in foreign parts, 209

Government, prize for essay on, 168

Governor-General of India, when fund paid to, 298, 302

Grammar, trust to teach, 265

Grand Junction Waterworks Company, nature of shares in, 360

Gravel for causeway, a parochial expense, 97

Gravestones, trust to erect, carried out, 84, 85

Great Britain, trust for advantage of, 203

Greenwich Hospital, exempted from Georgian Mortmain Act, 390

Grenada, devise of land in, for charity, 291

Gross rent of leaseholds, pure personalty, 352

Ground rent of leaseholds, not a charge on rack-rent, 352

Guardians of poor, a charitable body, 99

Guernsey Hospital, legacy to, how applied, 228

H.

Handicraftsmeii : See Young.

Happiness of mankind, trust to promote, 197

Harbour bonds, pure personalty, 366

Harmonic Society, not a charity, 170

Harrington Dock Company, shares pure personalty, 356

Haslam's 'Letters to the Clergy,' held blasphemous. 111

Havens, repair of, a charity, 34

Heir, remedy of, in case of devise in secret illegal trust, 49

Highways, repair of, a charity, 34

Hiring of land for charitable purpose!-', allowed, 310, 311

History of law of charities, 1-9

Home for Lost Dogs, 172

Honest errors not punishable, 113

Honorary trust, meaning of, 85

Horses, trust to keep as pensioners, 170

Hospital, master of, hehl to take surplus income, 261

amount required to build, wlatlier ascerlaiimble, 470, 474

Hospitality or charity, trust for, 205
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Hospitals, cffoct of ^.-ift to all the, 22G

snitporlt'd nut of trust for jv or, 1 IG

triist.s for, clmritablo, 5, 174

House, aid for repair of, eft'ect of, 313

Householders, trust for poor, 266

trust to give diuuer to, 173

Housekeepers, trust for poor, 188, 190

Houses of correction, maintenance of, u charity, 34

Hull and Selby Railway shares, pure personalty, 360

Hustings Court : See London.

Ignorance of fact, not presumed on the part of a testator, 232

Illegal purpose, privilege cauuot be claimed to conceal, 407

Illegal purpose,

trust to promote, void, 114, IIG

hire of room for, void, 114

form of inquiry as to, IIG

what constitutes, 117

Illegality : See Failure.

Immediate gift to ministers, private, 133

all inhabitants of district, 141, 145

Immediate gifts to poor are charitable, 140-150

Immediate gifts to poor, how applied, 140-150

for poor relations, are private gifts, 151, 153

Immoral opinions, society for promoting, illegal, 117

Immoralit)-, trust for promoting, invalid, 115

Immortality of soul, -whether copyright in book impugning, 113

Improper sale or lease by charity trustees, how redressed, 513

Impertinent, meaning of, 518

Implied power to invest in pure personalty, 323

Impotent people, relief of, a charity, 33

Impracticable : See Condition, 120

Improvement of city, trust for, 217

Improvident lease of charity lands void, 9G

Improving streets, trust for, 220

Impure personalty, meaning of, 7

discussion of, 33G-369
whether effected by Mortmain Act, 1888.. 336, 561-5G3

detinition of, 336
distinguished from mortizing, 347

what property is, 347
leasehohls are, 348

rights of burial, 348

mortgage debts are, 348
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Impure personalty, meaninir of

—

continued.

debts secured by deposit of deeds, 318, 352
debts vdih a charge on land, 348
debts with vendor's lien, 3-1:8

premium for lease, 349
debt secured on life interest and policy, 349
ditto, and reversion iu settlement of personalty partly invested on mortgage,

350
legacy charged on mixed fund, 350, 351
personal annuities limited to lieirs, 343
next presentation, 352
emblements, 353
land impressed with trust for sale, 353
land comprised iu assets of partnership, 354
bonds secured on rates, 3G 1-366
borough bonds charging lands, 366
debt due from deceased person, 367
judgment debt reported as a charge on land, 3G7
franchise held for a term, 368
right of common held for a term, 368
estates pur autre vie in land, resemble, 368
is within Church Building Act, 373
may be given to Queen's Anne's Bounty, 388
and certain hospitals, 388, 391
See also Marshalling Assets.

Inclosure Acts, nature of, 384

Income,
effect of trusts originally exhausting, 245
materials left by tenant held not to be, 261
trust of, for school, good, 310

Incomplete gifts, 208-213, 449

Incomplete trust, void, 137, 138
valid, 449

Incorporation, devise with direction to apply for, 14

Incorporation of charities, how procurable, 7, 536

Incorporated charities, power of investment allowed to, 7

Incorporated Church Building Society, nature of, 328

Incorporated companies, shares in, pure personalty, 358

Increase of income, contemplation of, affects destination of surplus, 247

Indefinite and definite purposes, how increase of income applied for, 246

Indefinite charitable trust, carried out by Court, 455

Indefinite giftH. 181-207
trusts and powers, void, 182
charitable gifts, carried out, 182
instances of, 185
what words constitute a charitable gift, 191

what words are void, 195

Indefinite purpose added to void purpose, void, 66

Indefinite sum added to definite, lieid not to avoid trusts ofchfiiiito, 170

Indefinite trust, what words constitute, 137, 138

Indeijcndcnt ministers, trust fur, 122

2 Q
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Indication of land in mortmain,
what suflicicnt, 'Sl'.i

what insufficient, ;514

Indiscreet, charity may be, 35

Individuals : See Private Individuals.

Individuals, trust to distribute money in charity to, 193
trubt for indigent, 202

Industrious : See Credible.

Infant cannot make charitable gift, 33

Information,

meaning of, 514
ex officio, meaning of, 514
ex relatione, meaning of, 514
w-hen first applied to cases of charities, 515
but in theory applicable earlier, 518
superseded commissions, 522'

and bill might Ije combined, 523
might succeed, though bill failed, 524
sustainable on any ground, 524
costs of, how awarded, 524

Information lies in case of misapplication of charitable funds, 99

Inhabitants, suit by, to establish a charity, 16

Inhabitants of district, trust for all, wlien charitable, 141, 145, 150

Inquiry, form of, to ascertain validity of trust, IIG

Inscriptions, trust to place on tombs, carried out, 84, 85

Insufficient sum, effect of gift of, for charitable purpose, 449, 456

Insurance moneys, pure personalty, 367

Intention, declarations of, when admissible, 223

Intention of donor, determines construction of gift, 242

Interest,

relator not required to have, 518
but clause stating interest not impertinent, 518

Interests in land, are within Georgian Mortmain Act, 337

Intolerance, prior to 1688. .100

Intruder cannot set up right of third party, 44

Invalidity : See Failure.

Investment, alternative trusts for, 323-325

Investment in land for charity, trust for, void, 308

Investments of charitable funds, statutes respecting, 7

Investment, trust for, permanent investment regarded under, 325

Ireland, charitable gifts exempt from legacy duty in, 58
illegality of monastic orders observed in, 62

Ireland, direction by land for charity in England or, good, 291

Ireland, Georgian IMortmain Act does not extend to, 172, 291

Ireland, stat. 43 Eliz. c. 4 does not apply to, 11, 15
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Irish cases on superstitious trusts, 56-58

Irreligious opinions, society for, 117
promoting, illegal, 117

Irvingite trusts valid, 129, 132

J.

Jewish Belief Act, 1846 .. 105

Jewish religion : See Judaism.

Jews poor. Mile End, legacy to, how applied, 229

Jews, trust to restore, to Jerusalem, 177

Joanna Southcote, trust to publish writings of, valid, 130, 132

Joint tenants, effect of acceptance of secret trust by one of several, 403

Judaism, trust for, 50, 126
good after legalisation of that religion, 51
illegal before that date, 122, 123

Judgment debt, affecting real estate, impure personalty, 367

Jurisdiction of Lord Chancellor on petition, transferred to High Court, 372

K.

Keble College excepted out of Mortmain Act, 1888 .. 381, 559

Kent County Hospital, legacy to, how apijlied, 239

Kindred, meaning of, 151, 153, 154

Kinsmen and kinswomen, perpetual trust for poor, 101

Knight service land, tenant of, could devise the whole for charity, 31

Knowledge, trust for diffusion of, 201

L.

Lacuna in will does not always avoid gift, 449

Ladders for parish, a parochial expense, 97

Ladies at Montrose, relief of poor, 297

Lady Hewley's charities, case of, 126

Lamp, trust to sustain, not a mortizement, 22
but supcrstitiou.s, 38, 42, 54

Lancaster Gas Light Company, shares pure personalty, 350

Land, how made devisable, 6

restraint in charitable disposition of, 6

interests in, and cli:irges on, also subject to same law, 7
invcritinents of charitable funds in, when and how allowed, 7
what companius may hold, 7

Laud comprised in assets of partnersliip, impuro pirsonalty, 351

Land, devised to be sold, and proceeds given tfi charities, void, 346

Land, devise of, out of Euglaml, not alTocted by Cieorgian Mortmain Acf, 291
but depends on lex loci, 292

2 a 2
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Lnnd, effect wlion purpose capable of effect with or without buying, 322

Land, gift conditional on otliers providing, effect of, 319, 459

Land, gift for a purjiosc wliich requires, 308

Land, gift to build on, fails, when devise fails, 330

Land, how ascertained whether a purpose requires, 310

in England cannot be given for foreign charities, 198, 291

Land impressed witii trust for sale, whether impure personalty, 353

Land, prohibition of purchase of, effect of, 316, 459

Land, proceeds of sale of, not within Church Building Act, 373

Land, trust to buy, created before Georgian Act, 308

Land, trust to buy for charity, after Georgian Act, void, 308

Land, trust to entreat others to give, 320

Land, direction to invest in, out of England, 291

general, void, if land in England meant, 291, 297

general, good, if it includes land elsewliere, 291

in England or Ireland, good as to Ireland, 291

Land in Madeira, applicable for charitable legacies, 491

Capetown, ditto, 497

Land in mortmain, trust to build on, good, 312
when suflSciently indicated, 313

when not, 314

Land tax, money may be bequeathed for redemption of, on land of charity, 370

redeemed, may be devised to augment living, 371

Land Transfer Act, 1875, conveyances to charities may be made under, 560

Lapse of gift to defunct society, 225

Lapsed share,

not primarily applicable for costs, 502

See Unbequeathed Kesidue, 487

Law, effect of directing trust to be canied out consistently with, 317, 327

Law amendment societies, gifts to, 177

enforcement societies, gifts to, 178

Learning, trust to promote, 167, 198, 203

Lease, direction to renew, observed, 254

surrender of, when allowable, 279

trust to take for a charitable purpose, 312

Lease of charity lands void if improvident, 96

Leaseholds are impure personalty, 348

Leases of charity lands, consent of commissioners required for certain, 533

Leather for fire buckets, a parochial expense, 97

Legacies, how paid out of mixed fund, 486

and out of pure and impure personalt)', 487

Legacy charged on mixed fund, held impure, 351

converted into a debt from executrix, 292

Legacy for benefit of institution, to whom paid, and on what evidence, 435

Legacy in codicil, not subject to same clauses as like legacy in will, 488

Legacy should not be paid into Court, when validity questioned, 87
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Legacy under Church Building Act, amount allowed out of larger legacy, 372, 374

Legacy duty, ou charitable legacies,

only pure personalty applicable for, 215, 346, 511
payable at rate of 10 per cent., 511

Legacy duty, charitable gifts exempt from, in Ireland, 58

Legal estate passes by devise on secret illegal trust, 404

Legal fictions under stat. 43 Eliz., 11

Legatee may accept one legacy and disclaim another, 454

Lex loci, governs devolution of land, 292

Liberality, trust for objects of, 198

Library of college, trusts for, 1G9

Licence to acquire land, in charter,

only dispenses with Plantagenet Mortmain Acts, 383
though it purport to authorize a devise, 384

Licences in mortmain, grantable by Crown alone, 7, 552, 553
preserved by Mortmain Act, 1888. .563

Lifeboat Institution, gift of residue to Royal National, 495, 510

Lifeboat, gift for, charitable, 174, 191

Life estate, when severable from void i^erpetual gift, 507

Life interest, held to mean during tenure of ofSce, 139

Light, trust for, superstitious, 38, 54

Lighting rates, account of, 218

Literary and scientific institution, nature of, 70
perpetual trust for, held void, 69, 73
Act respecting, 70

Literary and scientific institutions, statutory power to grant sites for, 431

Liverpool Gas Liglit, &c., Co., shares in, pure personalty, 359

Loan fund, trust to form, 257

Local Acts, nature of, 385
how arranged and published, 385

Local charitable trusts, 214-222
trust for public works at D., 214

purposes at T., 214
objects of public utility, 215
good of county, 215

Local funds arc charitable, 216-220

London assurance stock, nature of, 360

London, old charters of, 17
customs (jf, confirmed by IMngna Charta, 17

custom to devise land in, 17

wills of laud proved in Hustings Court, 18

wills of chattels before ordinary, 19

effect of Mortmain Acts on custom to devise, 19

devi.scs in mortmain upheld in city court.i, 20

mortmain licen(;c in.scrtcd in ciiarter, 21

King's Courts rcfir power to tin' charter, 21

common council claim power to devise in mortmain before charter, 22
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London, old charters of

—

continued.

but city adojits view of law courts, 23

later history of cliarters of, 2(5

charter forfeited l>y Charles II., 26

and restored by Piuliaiueiit, 26

present power to devise in mortmain, 27, 29

city probates al)oli.shed, 27

customs of, how proved, 25

Crown had no feudal rights within city, 20

trustee for corporation devising land to it, case of, 28

many charities founded under custom of, 248

custom of, held to authorize a purchase of land in name of freeman, and

devise by him to company, 273

London, custom to devise land in mortmain in city, 8, 17-29

still exi.sts, 8, 29

but is controlled by the Georgian Mortmain Act, 8, 27

London Gas Light, &c., Co., shares in, pure personalty, 359

London Orphan Society in City Eoad, what institution takes legacy to, 230

London University, excepted out of Mortmain Act, 1888. .381, 559

Lord, trust to expend money in service of, 199

Lord's Supper, penalty on celebration by unordaincd person, 100

Loss sufferable by trustee, gives him gain, 278

Lost document, trust for charities named in, 208, 209

purpose named in, 211

Low rent, trust to let land at, 326

Lunatic cannot make charitable gift, 33

Lunatic, provision for exercise of right of entry by, 553

Lying-in hospital, what hospital takes legacy to, 227, 450

M.

Madeira, land in, applicable for charitable legacies, 491

Magdalen Hospital not exempted from Georgian Mortmain Act, 395

Magna Charta, clauses relating to

gifts in mortmain, 2

city of London, 17

Maidens, trust for poor, charitable, 140

Maintenance of peace, trust for, a charity, 219

Majority of charitable trustees, have power to bind minority in some cases,

535, 530

Malice punishable, 113

Manchester and Liverpool District Banking Co., shares pure personalty, 350

Mandamus, action for, sanction of Charity Commissioners required for, 540

Manors held in charitable trusts, provision as to, 533

Margin of income, effect of, in ancient gifts, 245, 247, 258, 2G0, 2G4, 268, 281

Mariners, maintenance of sick and maimed, a charity, 33
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Married woman, cannot make gift by will under Church Building Act, 373
or to Queen Anne's Bounty, 388
effect of attempted charitable gifts by, 33

Marriage of poor maids, a charity, 34

Marshalling assets, instances of, 478, 479
mode of, 217
law as to, 485-497
rule not to marshal for charity, 485
general rules as to, 485
how mixed fund applied, 486
pure and impure personalty applied rateably, 486, 487
in paying legacies as well as debts, &c., 487
at what date values ascertained, 488
effect of direction to pay legacies out of pure personalty, 488-492
effect of otlier clauses, 492-497
where residue given to charities, some of which can take land, 493

Mass, description of, reference for, 56

Masses, trusts for, 5, 37, 49, 50, 53, 54, 266
trust for works of charity, such as, 204
trust to say, for living (?) members of an order, 71

Master of hospital held entitled to surplus income, 261
of school held not entitled to surplus income, 262

Master or minister,

form of action for removal of, 523, 545, 546
form of action by, 547

Materials left by tenant held to be capital, 261

Mathematics, trust for education in, 169

Mechanics' institute, treated as not a charity, 69, 70, 73

Merger of one society in another, 226, 232

Mesne lords, rights of, to seize land conveyed lo corporations, 553

Mineralogy, trust for professorship of, 169

Minister or master,

form of action for removal of, 523, 545, 546
form of action by, 547

Minister, trust for, held dependent on trust for chapel, 331,

Ministers, effect of gifts to, 133-139
immediate gift to, private, 133

though to be selected by tliird party, 133, 138

perpetual trust for, charitable, 134, 138

charitable trust for, perpetual, 137

Ministers' houses, statutory power to grant sites for, 431

Ministers' houses included in Act of 1844 .. 127

Minister's stipend, trust to augment, charitable, 1 1

9

Misnomer of society, effect of, 223
purpose implied in, 328

Misnomer of corporation docs not avoid a cliaritiiLlc devise, II, 15

Missing prior ducunuiit, referred lo in will, 208, 21 1, 212

subseiiuent, 209, 212
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Missionary purposes, 205

Missionary purposes in South America, 306

Llixed fund applied rateably, 478, 479, 486

Monastic orders, gifts to before R. C. Relief Act, void, 59
provisions in II. C. Relief Act respecting, 59

trusts for, still void, 60
may be named trustees of a lawful trust, 61, 62

cases respecting, before R. C. Relief Act, 61

Irish cases respecting, 62-64

gift for repair of church of, void, 62

ditto, though used also by public, 62, 63, 64
gift to, on trust, Irish cases on, 62, 64

existing solely for charitable jjurposes, gift to, void, 62, 63

Money, distribution of, injudicious, 150

Money to be laid out in land is within Georgian Jlortmain Act, 337

Monk's mind, meaning of, 56

Monument : See Tomb.

Moore, Sir F., disquisition on stat. Eliz., 34

Moral philosophy, prize essay ou, 168

Morning bell ringing, a parochial expense, 97

Mortgage means mortgage of land, 308

Mortgage debts are impure personalty, 348

Mortgage on charity land, gift to pay, 308

void and not applied cy-j)res if mortgage already discharged, 452

Mortgages of charity land require consent of commissioners, 533

Mortize, meaning of, 7
what gifts do, 172

what gifts do not, 315
gift to corporate body with power to buy land docs not, 215, 218

trust lor purposes whicli may or may not, 215, 218
gift on trust to, void, 135

but not so as to avoid prior interest, 135

lands, legacy on condition that legatee do, 320

Mortizing distinguished from impure personalty, 347
on gifts void for, 307-329
provisions of Georgian Act as to, 307
ditto Mortmain Act, 1888.. 307

Mortmain : See Mortize.
meaning of, 2

restrictions on gifts in, 2, 552
provisions of i\Iagna Charta as to, 2

last Act respecting, 2

Statute de Religiosis, 2
extending Acts, 3
Act, extended to uses and civil corporations, 3
Acts, effect of, on custom of London, 19-25

licence to devise in, inserted in city charter, 21

present power of citizens of London to devise in, 27, 29
Actof 1888.. 551, 568
trust to lay out money on laud already in, good, 312
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Mortmain

—

continued.

meaning of word, 312
licences in, power of Crown to grant, 552, 553

Municipal funds held to be charitable, 218

Muniment rooms of city ward not charitable, 220

Museums : See Public Pakks, &c.

Museum, trust to establish on private groimd, void, G6

N.
Name does not imply doctrines, 131

National debt, trust for reduction of, 203

National Freehold Land Co., shares, pure personalty, 357

National school at M., meaning of, 241

Native inhabitants of Dacca, trust for, 301

Natural theology, a trust for, held void, 114

Nearest relations, meaning of, 156

Necessary occasions of chui'ch, meaning of, 91

Needful things in parish, trust for, charitable, 9G

New application, what is, 542

New colleges, whether within Georgian Mortmain Act, 382

New ecclesiastical districts,

gift by will to found and endow churches for, lawful, 378
prospective gifts for, valid, 379

New foundation attached to old foundation, raises presumption of benefit to old,

247, 256

New religion, trust for promoting, valid, 117, 130

New River Shares, whether within Georgian Mortmain Act, 344

New South "Wales, devise of land in, for charity, 291

New trustees of property in England devoted to foreign charity, 290, 298, 305

Next of kin : See Statx;touy Next of Kix.

Next of kin, meaning of, 153

Next of kin, after compromise with A.-G., cannot make further claim against

party who has accounted to A.-G., 455

Next presentation, semble, impure personalty, 352

No other uses, effect of words, 257, 265

Nonconformist burial grounds, repair of, 92

Nonconformist chapel, trusts of,

a charity, 123

A.-G. may sue to enforce, 123, 124

original jiurpose of, enforced, 124

provisions of Chapels Act, 1844, respecting, 127

original purpose enforced, if (loclriucs iucorporuted in trust died, 128

but cy-prcH doctrine may come in, 131

usage of 25 yi.ars regarded in oilier cases, 128

bchools, ministers' Loubch, and trust funds go accordingly, 128
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Nonconformist ministers, trust for, 120, 121
since Toleration Act, 122

Nonconformist trusts, valid since Toleration Act, 122, 131

Norland Estate bonds, jiuvc personalty, ;3G5

Not exceeding a certain amount, gift of a sum, 213

Nun, quajro whether condition to become, is good, 65

Nuns, gift to, on trust, good, 02

0.

Obit, meaning of, 55

Obit, trust for, superstitious, 37, 54

Objects of charity, failure of, when cy-pres doctrine applied, 225

Obligations undertaken by trustees raise presumption to benefit tliem, 218, 281

but not if limited to income of property, 251, 252

Occasions : See Necessary Occasions of Chukch.

Occupiers, charitable trust for, may exist, 222

Oflfice, gift to holder of, on undeclared trust, fails, 133, 137

OflBce, life interest restrained to tenure of, 139

OflSice of executor, discretion annexed to, 210, 306

Officer of unincorporated society, charitable legacy to, when scheme directed,

43i-437

Official gifts and private distingiiished : See Ministers, 133-139

Old foundation, presumed to be benefited if asked to add new foundation, 256

Only use of will, devise for, 265

Ophthalmic Hospital, near Hanover Square, effect of legacy to, 240

Option to give coals or a sum of money, 264

Or otherwise, effect of words in trust for investment, 323

Or thereabouts, effect of words, 271

Orders : See Monastic Orders ; EELiciors Orders.
as to costs, 504

Ordinances, power to make, 262
does not authorize a gift of surplus income to master, 202

Organ gallery in church, trust to build, charitable, 90
in church, trust to erect, charitable, 80, 90
trust to keep up, charitable, 89

tuner's salary, allowed by certain words, 91

Organist's salary, not a repair, ornament, or necessary occasion, 91

Organist, trust to pay, charitable, 89

Original failure of objects or puriMse of charity, effect of, 441-460
does not take place if objects are probable, 459
gift for charity, not abridged by subsequent regulations, 254
income of land, effect of appropriation of, 245

Ornaments of churches : See CnrRCHES.
trust for, good, 40
a wide meaning given to, 511
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Ornaments of houses pure personalty, 368

Orphanage, Eailway Servants', 192

Orphan asylum, a charity, 168
trust to build, 265

Orphans, education and preferment of, a'charlty, 31
trust for, charitable, 140, 144

Overseer of will, 266

Oxford Canal Navigation Co., shares in, pure personalty, 360
University excepted out of Georgian Mortmain Act, 381, 559

Oyster fishery, held charitable, 220

P.

Paine's ' Age of Reason' held blasphemous, 109, 110

Parish, legacy to, effect of, 95
all property of, is necessarily charitable, 95, 97, 98
application of property is evidence of the trusts affecting it, 95
trust for things needful in, charitable, 96
trust for three sick or infirm people of, 86
churchyard, repair of, 92
properties, repairs of, parochial expenses, 97

Parishes : See New Ecclesiastical Districts.

Parishioners and trustees, discretion of, may bo legally exercised, 96

Parks : See Public Parks, &c.

Parliament, costs of application to, not payable out of charitable fund, 220

Parochial charities, apportionment of, 527, 532
how affected by union of parishes, 94
expenses, held charities, 98
proi^erty, instances of application of, 97
held to be charitable, 548, 550
rehef : See Paupers.

Parson and churchwardens, a devise to existing, held good, 13

Parsonage house, trust to build, 312
building of, charitable, 92
repair of, charitable, 92

Particular intention, effect of failure of, 441-460

Particular residue fakes benefit of void trust of part, if such i)art is ascertain-

able, 84, 86, 87, 468, 471,477
if part be small or large, 471
and same or different trustees of it, 471
question whether rule applies to real estate, 472

Particular place : See Local CiiAiiiTABLE Trusts.

Partnership, land comprised in assets of, impure personalty, 354
carried on on land of which partners are co-owners, 355
distinguished from unincorporated company, 357
mode of apjilying assets on dissolution, 358 i

Party and party costs, in general allowed in charity cases, 499

Pas-sover, trust for celebration of, 50

Pastor and succcsBors, gift to, 135
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Patagonian, Chilian, and Pcrnvian Missionary Society, meaning of, 240

Paupers, not objects of gifts for poor, lil-l'l'J

this rule disapproved, 14G
trust to give liquor to, 458

Paving rates, account of, 213

Paving street, a parochial expense, 97

Payment into Court,

should not be made before estate wound up, when validity of legacy question-

able, 87, 41)8

constitutes a pending matter, 539, 540
but originating simimous required after, 540
may be made without sanction of Charity Commissioners, 541

divests trustees of their trusteeship, 541

Penalties on religious teaching, all now removed, 1 OG

Penalties, trust to pay, 179

Penalty clause, shews that trustees take surplus beneficially, 258

Pending litigation, what constitutes, 120
and what does not, 125, 126

Pending matters,

sanction of Charity Commissiouers not required in, 529, 539
what are, 539-542

Pensioners of institution, trust for, 84

Periodical, gift to aid publication of, lapses by cessation of periodical, 233

Permanent investment, trust for, affects natm*e of property, 325

Perpetual institution on private ground, trust for, void, 66

Perpetual trust,

is charitable if legal, semble, 35, 70, 221, 549
for ministers, charitable, 134
when life estate severable from, 134
for all inhabitants of district, 141, 150
for poor relations, a charity, 152, 157, 159,162,' 165

for poor kinsmen, charitable, 161
carried out by a scheme, 165
for institution on private land, void, 170

Perpetuity,

perpetual trust for non-charitable convent void, 73
when gift to club void as, 65, 67, 69

Personal, power of selecting site for bridge held to be, 303

Personal and real estate, distinguished, 338

Personal annuities limited to heirs, nature and incidents of, 343

Peruvian : See Patagonian.

Petitions under Sir S. Romilly's Act, 525, 526

Pews, mending, a parochial expense, 97

Pews, condition that all be free, cannot be imposed under Church Building Act,

373

Physic, trust to provide, for poor, 143

Physical difliculty, gift over ou, does not apply to legal difficulty, 484

Pious uses, trust for, 194, 191, 201
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Pious uses, attached to charitable, means charitable, 254, 293

Pious uses, annexed to superstitious, void, 50

Plague hospital, eifect of gift of land for, 458

Plantagenet Mortmain Acts,
provisions of, 2, 3
modifications of, 7
only applied to land, 6
devises in London established notwithstanding, 8
repealed, 565, 507

Plymouth, Guardians of Poor of, not exempt from Georgian Mortmain Act, 388

Poachers, trust for, bad, 179

Polemical divinity, trust for, 169

Police : See Maintenance of Peace ; Watching.

Police rate bonds are pure personalty, 365

Police rates, aid of, instance of, 97

Policy, mortgage of life estate and, whether pure personalty, 349

Political gifts, effect of, 176

Political purpose, trust for, not charitable, 125

Politics, prize for essay on, 168

Poor, held to be a term of endearment, in one case, 155
gifts for, charitable, 33, 140-150
for restricted class of, charitable, 140
does not mean paupers, 141
application of, 141, 145, 146
trust for, good, 5, 15
trusts for, not favoured, 284
trust for, generally carried out by a scheme, 141-150

employment and support of, effect of, 97, 140-142
to provide wine and bread for, SQ

a devise to, established, 12
guardians of, considered a charitable body, 99
take benefit of legacy to parish, 95
attending church, trust for, 84
Christians, except Roman Catholics, trust for, 149

Poor dissenting ministers, what societies take legacy for, 227

Poor inliabitants, aid concerning taxes, a charity, 34

Poor maids, marriage of, a charity, 34

Poor members of Methodist society, trust for, 85

Poor people, relief of, a charity, 33

l*oor relations, immediate gift to, a private gift, 151
limited to statutory next of kin, 151

unless extended by testator, 151

or power of distribution added, 152

perpetual trust for, a churity, 152, 157, 159, 102, 103, 292
sole next of kin entitled under, 158

Poor relations, trust for, liow applied from time to time, 164
relatives of last takers admitted, 105
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Poor rates, entitled to rents of site of workhouse, 96
trust in aid of, is clinrituljlo, 90, 141

may be aided out of general parochial property, 97

Poorest of kindred, trust for, 165

Poorest of several wealthy people, trust for, not charitable, 166

Pope, political supremacy of, trust to promote, void, 125

Porter, trust to supply to paupers in workhouse, 458

Portion of fund, effect of failure of trust of, 4G8
where ])ortion ascertainable, 468, 471, 477
where fund is real estate, 472
where portion unascurtainable, 468-477

Ports, repair of, a charity, 34

Post-mortem ceremonies, trust for, void, 53

Poverty, friendly society not a charity unless confined to cases of, 69, 71, 72
required as a qualification, makes gift charitable, 69, 71, 72, 141

Power and trust distinguished, 183, 1 84

Power, defective exercise, aided in favour of charity, 35
in the nature of trust exercised by Court, 448, 449

exists where power of selection given, and no gift over in default of appoint-

ment, 448
exercised in charity cases by a scheme, 448
effect of erasure of trustee's name, 450
to change securities or funds, effect of, in trust for investment, 323
to invest in land, distinguished from trust for ditto, 325

Powers, general, 181, 183
conferred on two or more, 181

special, 183
in natui'e of trust, 184
when restricted to charities, 185, 186

Powers of distribution and selection distinguished, 152
Court will exercise, 152

Practice of centuries regarded in construing ancient document, 259

Prayer books, a parochial expense, 97

Prayers, trusts to say, at intervals, good, 47, 51

for souls, out of chvirch, superstitious, 42 ; and in, 36-58, 49, 54

Preacher, trust for, 282
trust for, good, 446
direction for election of, void, 446

Preaching minister, trust for, charitable, 119

Precatory trusts,

doctrine of, applies to charitable gifts, 507
effect of decision, 467
instance of, 470

Precatory words raise a trust, 182, 207, 325
expressed not to impose any trust, 482

Preference, relatives entitled to, suit by, 548

Presbyterian, word does not imply doctrines, 131
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Presbyterian ministers, trust for, 122
trust for children, applied cy-pres for other Presbyterians, 124

Prior order, when it constitutes a pending matter, 542

Prison charities, powers of Charity Commissioners as to, 537

Prisoners, relief of, 34, 179, 273

Private Act of Parliament does not dispense with consent of Charity Commis-
sioners, 548

Private bequest for ministers, distinguished from charitable, 121

Private charity, meaning of, 187
nature, charitable purposes of, 191
individuals, trust to distribute money in charity to, 192

Private house, effect of trust for repair of, 478

Private individuals, trustees of charity, scheme order, if charity permanent, 437
but not, if distribution immediate, 437
except where trustees die or refuse to act, 438

Private land, trust for perpetual institution on, void, 170

Private property, society for abolition of, legal, 117

Private religious services, not a charity, 71

Privilege cannot be claimed to conceal an illegal purpose, 407

Private Acts of Parliament, nature of, 384

Privy, cleansing of common, a parochial expense, 97

Prizes for essays, 168

Probability : iSeeJ'kospect.

Probate of wills devising lands in London, how made, 18

peculiar jurisdictions abolished, 27

Probate duty, out of what fund paid, 495

Procedure, 512-528

Proceeds of sale of land, &c., cannot be bequeathed for charitable purposes, 346

Professorship, condition that rules be accepted, where none drawn up, eflcct

of, 443

Profit a prendre, held for a term, impure personalty, 368

Prohibition of buying land, effect of, 315, 316
lets in cy-pres doctrine, 318

Promissory Oaths Act, 1871. . 104

Propagation of the Gospel among the Jews, Society for, meaning of, 240

Property, division of, into real and personal, 338

Prospect of objects of charity, warrants devotion of property, 458

Prospective gift, for new ecclesiastical district, valid, 379

Prospective increase of income affects destination of surplus, 247, 281

Protestant Dissenters : See Nonconformists.

Protestant test. Act of 1779 respecting, 103
question if aitplicablo now, 106

Provisions, tru.-it to provide fur poor, 143

Public advantage, required to make a trust charitable, 53

Public cliarity, meaning of, 187-193
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Public parks, schools, and museums, what gifts may be made by will for, 379, 557

Public purposes, any funds devoted to, are charitable, 219
trust for charitablo or, 109

at a particular place, trust for, 214

Public works at D., trust for, 214

Publication of manuscripts, eflect of direction for, 175

Publication of religious book, charitable, 176

political book, trust for, may be void, 176

Pulpit, cushion and cloth, are ornaments of cliurch, 91

Purchase by city company in name of freeman and devise, 273

Pur autre vie, estates, rules for devolution of, 342

Pure personalty defined, 7, 336
and distinguished, 336-369

-what is, 347-369
debts secured by mortgages of interest in stock, 348

debt secured by mortgage of life estate and policy, 349

excess of personal debt over real security for same, 352

personal annuities simply, 352
rent due in testator's lifetime, 352
apportioned part of current rent, 352
instalments of mining rent due, 352

gross rents of leaseholds, 352

tame and captive animals, 353

shares in unincorporated companies, 355

shares in corporated companies, 358

East India Company's stock, 359

Gas Light and Coke Company's shares, 359

dock company's shares, 359

railway scrip, 360

Oxford Canal Navigation shares, 360

Grand Junction Waterworks shares, 360

preferential canal stock, 360

shares in railway leased at fixed rental, 360
debentures of companies, 361

bonds secured on rates, 361-366

debenture stock, 364
police rate bonds, 365
Norland Estate bonds, 365
harbour bonds, 366
borough bonds not charging lands, 366
foreign government bonds, 367
damages respecting mortgage of land, 367

debt due from person living, not secured on laud, 367

sums payable \mder policies of insurance, 367
furniture, 367
ornaments and pictures, 368
miscellaneous items, 368
applicable for duty on charitable legacies, 215
direction to pay legacies out of, effect of, 4y8-492

does not make legacies demonstrative, 490
applied rateably, with impure, iu paying debts, &c., 485-492
and legacies unless otherwise directed, 487

Purpose implied in description of association, 328
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Purpose requiring land, effect of legacy on, 308
how decided in doubtful cases, 310

Quaker preachers, legacy for, how applied, 229

Queen Anne's Bounty,
description of, 227, 386
formerly bound to lay out all funds in land, 227, 387
and could n(jt take a legacy, 227, 328, 387
law and rules altered, 32S, 387, 388
provisions of Act incorporating, 386
exempted from Georgian Mortmain Act, 3S7, 388
can take impure personalty, 388
but not under wills of married women, 388

R.

Ragged school at M., meaning of, 241

Railway Company, with leased line, shares in, pure personalty, 360

Railway scrip, pure personalty, 360

Railway servants, orphanage for children of, 192

Rateable application of mixed fund, 486
and pure and impure personalty, 485
in paying legacies, 487
and costs, 501
unless other direction in will, 488-497

Rateable application of surplus income, 284

Rateable division of fund, when made, 224

Rates, bonds secured on, nature of, 361-366

Rates, charitable legacy not applied so as to aid, 148

Rates for paving, lighting, &c., 218-220

Rates, trusts in aid of, 216

Real and personal estate distinguished, 338

Real estate,

interest in, which fails, falls into residue, 464
effect of devise on secret trusts, 464

on void trusts, 464, 465
on trusts partly void, 464, 465, 466
on precatory trust, 467

devolution of part of proceeds of sale of which a void trust is expressed, 472
devised on condition devisee pays a sum to executors, and gift of sucli sum

for a void purpose, effect of, 472

Real representative, meaning of, 465

Real security, meaning of, 308

Realty, within the Georgian Mortmain Act, 337, 338

Recital of devise to settle whole cbtato in chaiity, effect of, 2.')1

Recital in will, hehl to shew general cliaritalile intention, 461

2 R
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Rccoininpiid, efl\ot of trustees' neglect to, when trust for vicar, if appoiutod on
their rccoinmendation, 45o

Recommendation may be imperative, 207, 325

Recusants, perpetual trust for, invalid, 118

Reference, gift of residue by, construction of, 149

trusts by, incorporates trust to invest in land, 480

trusts declared by, attach to surplus of former gift, 240, 255

Registered dispositions under Land Transfer Act, 1875, allowed for conveyances

on charitable trusts, 5(50

Registration : See Voters.

Registration of place of worship, efifect of omission of, 106

Regulations for a charity do not abridge original gift, 254

Rehanging bell, a parochial expense, 97

Relations : See rooR Relations ; Statutory Next of Kin ; Class.

Relatives entitled to preference, suit by, 548

Relators, meaning of, 514

powers and liabilities of, 514, 524
named in all charitable informations, 517

not required to be interested, 517

Relief of convicts, trusts for, bad, 178

debtors, trusts for, good, 179

Religion, new, trust for promoting, valid, 117

Religious and charitable purposes, trust for, 201

Religious books, trusts to study, good, 47, 51

opinions, trusts to teach, 5

orders of females, not illegal, 60, Gl

orders without vows, not illegal, 65
effect of gifts to them, 65

Religious purposes, words equivalent to, 202
trust for, 203

Religious qualification of objects of charity, 140

Religious services, trusts to perform, good, 47
private, trust for, is a private gift, 71

Religious teaching, penalties on, all removed, 106

Religious trusts,

formerly not deemed charities, 118
Sir F. Moore's opinion on, 118

but soon held to be charitable, 119

limits of, 107

Religious trusts forbidden by law,

distinguished from superstitious trusts, 36
once liekl void, 118

then given to the Crown to appoint, 119

Religious worship, place of,

excepted out of Charitable Trusts Acts, 532
but brought within them for certain purposes, 536

Beligious Worship Acts, 1852 and 1855 .. 105
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RemoteneBS,
rules of, 4
how applied to charitable gifts, 321

a charitable devise held void for, 14

how charitable gifts atiected by, 423-431
fixed limit of time not necessary, 423
but reasonable time allowed, 423
fund held in suspense in interval, 423
but not retained for ever, 424, 425, 42G
but a charitable gift to commence after legal limits void, 420
fund paid over after lapse of reasonable time, 426
or applied cy-prex, if so v/arrauted, 427
property absolutely devoted to charity, free from rules of, 428
gift over from one charity to another not subject to rules of, 428
clause providing for reverter of property to donor, not subject to rules of, 428
such a condition imposed by law in some cases, 431

Eemoval of minister, form of action for, 523, 545

Rent,
apportioned up to testator's death, pure personalty, 352
due in testator's life, pure personalty, 352
for minerals due in testator's life, pure personalty, 352
of leaseholds, gross, pure personalty, 352

Renter-warden of company, fee to, 259

Rents and services, preserved on forfeiture of land, 553

Rents,

eftect of direction not to raise, 256
for seven years devised for charity, void, 347
of lands, effect of devise of, 250
property to be re-let at existing, 264

Repairs, effect of directing a balance of income to be laid out in, 247, 285, 287

Reparations of charity buildings include erection of new buildings, 511

Repeal of old Acts by Mortmain Act, 1888, effect of, 563, 567, 568

Requiems, trust for, superstitious, 50

Reservation for grantor

arises under conveyance upon trust to build after donor's death, 47-1

allowed under Church Building Act, 373
what are allowed in conveyances for charitable purposes, 554

gift by rector to increase living does not constitute, 3S2

Residuary gift does not exercise special power, 164

what words create, 80, 86, 412

Residuary, when a gift of balance over named amounts is, 246

Residue : See PAnriciLAR Residue,
should licar costs of settling vali(lity of legacy, 87

direction that pure personalty bo reserved for, 41)3

effect of failure of trusts of part of, 478
specificfl, not residuary, 275. 284

may be residuary, 282, 283

Best of land in pariah, devise of, not residuary, 412

Resulting trusts,

arise under illegal secret trusts, 402
not raised under charitalilo dispositions, 243, 249

2 R 2
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Retention of fund pending inquiry as to new charity, 290, 293, 298

what done if now charity cannot be cstablislied, 300

lleversionary lease, not within 1 Edw. C, c. 14.. 44

legacy, converted into a debt, payable out of land, 292

power : iSec Class.

Ecverter of property to donor,

clause providing for, not subject to rules of remoteness, 431

provided by law in some cases, 431

Revocation, power of. leaves rights and remedies unaffected, pending exercise of,

550

Rhymney Iron Company, nature of shares in, 356

Ringing bells, a parochial expense, 97

Eoman Catholic

Aid Act, 1832.. 105

bishop and successors, effect of devise to, 139

bishops, incapable of taking in succession, 124

Charities Act, I860.. 5

1

Relief Act, provisions of, as to monastic orders, 59

Act of Geo. 1 respecting, 55

Roman Catholicism, trust for,

illegal before 1832 .. 118, 120, 123, 124

good since Act of 1832 ..49, 126, 132

prior trusts made good also, 126

Romilly, Act of Sir S., 525

Royal Geographical Society, a charity, 168

Royal Humane Society, a charity, 168

Royal Maternity Society, what description permissible, 231

Royal National Lifeboat Institution,

a charity, 174, 495
gift to, on condition to keep certain boats, 174, 510

Royal Naval Asylum exempted from Georgian Mortmain Act, 390

Royal Society, a charity, 168

s.

Sailors : See Mabinebs.

St. George's Hospital has a limited exemption from Georgian Mortmain Act.

390

St. Thomas's Hospital cannot take land, 496

Sales of charity land,

require consent of commissioners, 533
except in exempted cases, 544, 545

Salvation Army, legacy to general of, paid over without scheme, 437

Savouring of realty, meaning of, 338

Scheme,
ordered, 95, 130, 141, 147, 164, 165, 180, 184, 197, 199, 201, 208, 209, 210,

211, 216, 220, 221, 224, 253, 254, 278, 293, 333, 456, 457
not ordered, 129, 130, 191, 193, 196, 199, 292, 296, 297
when directed and when not, 432-439
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Scheme

—

continued.

often decided without discussion, 433
when corporation trustee, 433
when officers of unincorporated society, 434
when private individuals trustees, 437
settled for management of property in England devoted to foreign charity,

290, 295
but not for its application abroad, 290, 295
but that has been done, 305
leave given to apply for, in foreign Court, 290, 306
mode of settling, 535
altered as to one share without notice to persons interested in other shares,

291, 305
altered on colony becoming Independent, 294

Scholars at universities, trusts for good, 12, 13, 14, 33, 260, 263, 265, 282, 382

School,
amount required for master, mistress, and repairs, not ascertainable, 476
building and maintaining, proper out of trust for poor, 145, 146
suit to establish, 548
trust to found, for relations, effect of, 159
trust to support, out of income, good, 310

School for Indigent Blind not exempted from Georgian Mortmain Act, 396

Schools : See Public Parks, &c.

Schools,

adaptation of old, to modem education, 526
trusts for, good, 5, 12, 15
of learning, a charity, 33, 167
free, a charity, 33, 167
nonconformist, included in Act of 1844. .127
for girls, charitable, 168
actions between trustees and master sustainable without A.-G., 523, 545,

546, 547

Schooling children, allowed out of trust for poor, 143

Schoolmaster, trust for stipend of, held dependent on devise of house for, 334
trust to find, good, 32

School purposes,

at places named, trust for, 327
statutory power to grant sites for, 431

Schoolroom and offices, amount required to build, not ascertainable, 476J

Scientific institutions, statutory power to grant sites for, 431

Scotland,

trusts for cluiritablc purposes in, 116, 121, 132, 160, 168. 2U2-2U4
poor labourers, 292
literary pension, 116
episcopal views, 121, 132
education, 160, 293, 294
prizes for essays in, 168

Scriptures, whether copyright in book attacking, 1 14

Sea-banks,
cual-duty for repair of, 218
j)roceeds o)' woods devoted to, 22

1

repair of, a charity, 34
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Seaman's Hospital Society has a limited exemption fiom Georgian Mortninin

Act, 389

Seamen, gift for widows and children of, charitable, 114

Secret trust,

remedy of heir in case of, 49

for object of Cliuvch Building Act, valid, 373

inoperative, if not communicated, 205, 401

fact, but not nature of trust communicated, 401

communicated, enforced, if legal, 401
if illegal, there is a resulting trust, 402

efl'ect of communication by a third jvarty, 402
communicated to one of several, 402
discoveiy enforced respecting, 48, 63, 403
solicitor compelled to give evidence of, 404
onus lies on devisee to shew part of ])roperty exempt, 404
do not avoid devise of legal estate, 404, 4G4
communicated without legal obligation to perform, 402, 408, 410, 412
silence gives consent to, 401, 409

plaintiti' improperly alleging oidered to pay coets. 503
but not if testator's conduct susjjicious, 504

Sedition, trust for promoting, invalid, 115

Selection, jiower of, 161

how exerciseable by executors, 142
distinguished from power of distribution, 152

whether charities capable of taking laud and impure personalty may be
selected, 393, 399, 400

Separable gifts : See Severable.

Sermon, trust to preach in memory of donor,

held void, 77
on occasion of division of charity money, 84

on Ascension Day, 90

Sermons, trusts for, 263, 272

Service of Lord, trust to expend money in, 199

Sessions house, repair of, 92

Severable gifts, when a trust void as a perpetual trust. Is good for the life of the

first taker, 65, 134, 185, 136, 159, 163, 466, 4G6, 506, 507

Sexton, salary of,

allowed under certain words, 91
a parochial expense, 97

Shares descendible to heirs, nature and incidents of, 344

Shelley's ' Queen Mab,' held blasphemous. 111

Shrewsbury Canal Company, nature of shares in, 359

Sign manual : See Crown Eights.

Silence gives consent to a secret trust, 401, 409

Singers in church, trust to pay, charitable, 90

Singers' salaries, not repair, ornaments, or necessary occasions, 01

Sisters of charity, gift to, a charitable gift, GG, 67, 68

Sisters of Mercy.
gift to, as individuals, private, 68, 72
gift to, for purposes of order, charitable, 72
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Site, lej^acy conditional on provision of, 319, 459

Sites of chapels, &c., provision respecting conveyances of, 559

Slaughter-houses, trust to establish, 172

Small fund, not wasted in inquiries, 164

Socialism, illegal or charitable, 116

Societies, gifts to, 223-241, and Addenda.

Society : See Existing Association.

Society, often hard to identify, 223
gifts to, misnamed, not void for uncertainty, 223
rules for determining, 223
evidence admissible as to, 223
subscription to, a material fact, 223, 241
when fund applied cy-pres, and how, 224
dissolution ot, before legacy payable, 225
ditto afterwards, 225
endowments, how applied on dissolution, 225
cliange or merger of, 225
gift to, on special trust, 226
gift over held to take effect because doubt as to identity, 239

Society for increasing clergymen's livings, means Queen Anne's Bounty, 227

Soldiers, maintenance of sick and maimed, a charity, 33

Sole next of kin takes fimd given for poor relations, 158

Solicitor and client costs,

sometimes allowed, 500
and sometimes ordered to be paid, 502
when trustees have no trust fund, 502

Souls, trusts for supposed benefit of, void, 47
prayers fur. out of church, superstitious, 42
trust for Chinese ceremonies for, void, 53

Source of property does not affect question whether it is charitable, 218

Southcote : See Joanna.

Sparrows, trust to feed, 170

Special exemptions from Georgian Mortmain Act, 381-400

Special power, not exercised by residuary bequest, 164

Special trust annexed to gift to society, 226, 234

Special trust within Charitable Trusts Acts annexed to excepted corporation, 543

Special trustees, not material on question of validity of trust, 85, 86

Specific legacy to charity, instance of, 494

Specified balance, whether residuary, 246, 209, 270, 272, 275

Specified locality : See Local Chauitable Tklsts.

Spire included in reparations, ornaments, and necessary occasions of church, 91

Statistics, prize for essay on, 168

Statutory next of kin,

take under trust for relations, 151, 161

unlens class extemled by testator, 151

or power of distribution added, 152

but Court doi-8 not go beyond, l.")2, 1()0

take as joint tenants, under aiisoliitu gift, 153

take realty as realty, under trust for relations, 160
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ytatiitory power (o f2;rant sites fi)r school purposes, 431
literary and .'^ciel^tit^c institutions, 431
places of worsliip, ministers' liouses, and burial places, 431

Stock in funds, requisites for gift on charitable trusts, 307, 555

Stock of corn, gift to city company for increase of, 267

Stable dung, removal of, a parochial expense, U7

Strangers, trust for poor, 2GG

Street cleaning, a parochial expense, 97

Street paving, a parochial expense, 97

Studying religion, trusts for, good, 51

Subscription to a society, effect ot, 223

Subscriptions for building church, effect of death of collector, 442

Subscriptions, action against collector of, 545, 547
or estate of, 442

Substantial margin, what is, 247, 2G0, 266, 269

Succession, persons incapable of taking in, devise to, on charitable trusts, 14, 124,
134, 135, 13li, 382

SuflSeieut indication of land in mortmain, what is, 313
what is not, 314

Sutrgestion to mortize devised land, 335

Summons, power to apply by, 529
who may apply, 531

Superstitious purposes, gifts for, 36-58
distinguished from forbidden religious puriDOses, 36
allowed before Reformation, 37(

property devoted to, vested in Crown, 37
Act of Edw. 6 relating to, 37
cases under the Act, 38-45
annexed to charitable gift, effect of, 39, 42, 44, 48, 49
statute rci-pecting ditto, 51, 52
gifts for, now void, 36, 47
what are, 36, 41

avoid good uses dependent on them, 41

stat. of Hen. 8 respecting, 46
liei-onies imperative, 47
is repealed, 47

entes oil gifts since the Reformation, 47
trust lor, and other pious uses, void, 47
bceret trust for, discovery ordered in case of, 48
Act of Elizabeth respecting, 54
question raiseable under ditto, 54
Act of Geo. 1 respecting, 55
a divise for, 273, 280
arrangement between Crown and City companies respecting land, 274
case of trusts dependent on, 273
annexed to charitable trusts, 274

Superstitious purposes, Irish cases on, 56-58

Supper, trust to give, 173

to young people and testator's kin, 269

1
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Supporting or founding schools, trust for, 327

Surplus income of property, destination of, 242
rules regulating, 24-1-24:9

directions of settlor regarded, 244
what amounts to a direction, 244

Surplus income of charitable property, destination of,

when trustees incur an obligation, 248, 252, 257, 27S

when trustees are to lose by a fall in income, 248

when there is a gift over, 248, 266, 278, 286

effect of contemporaneous acts of donor on, 248

donee, 248
when trust declared by reference, 248
where land recovered for defauli, of settling land of certain value, 249

effect of a penalty clause on, 258

effect of a proviso in case of destruction of property, 258

when general charitable disposition, 245, 260

when original trusts exhausted original income, 2 15

leave a small margin, 245, 260
substantial margin, 247

when balance of income is disposed of, 246

when definite and indefinite amounts are carved out, 246

wlien balance devoted to repairs, 247, 285
when college made trustee, 247
when increase contemplated, 247

T.
Tail : See Tenant in Tail.

Taper to burn before image, at all divine services, superstitious, 45

burning, superstitious, 50, 94
at anniversaries, and masses on feast days, superstitious, 42

Taxes, trust in relief of, 216, 220

Temporary investment, power of, does not affect nature of property, 325

Tenant in tail,

charitable devise by, held good, 14, 32

question of charitable devise by, now, 32
going about to aliene, an uncertain phrase, 427

Tenants in common, effect of acceptance of secret trust by one of several, 403

Tender, not evidence of cost of annual repairs, 85

Testamentary expenses include costs of proper action, 501

Theatrical fund, nature of, 72

Thei.sm, whether trust for, valid, 115

Theoretical knowledge, trust to promote, charitable, 168

Tithe Redemption Trust, nature of, 328

Tithes, trust to revert in churches, 328

Toleration Act, 1688,

provisions of, 101

religious trusts, after, 121

Toleration Amendment Act, 1812. .103

Tomb: /See Ghavestone; FamilyVav.lt.
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Tonil), trust tn erect, good, 75. 76, 78, 80, 81
though of huge iiniouut. 75
not a cliaritaltle trust, 7G
fails if consent of third party is required and not given, 75, 78, 79
tni.'it to repair, 5

void, if tomb out>ide church, 76, 81

doulitfnl, if trust for limited time only, 76, 81

charit ililc, if tomb an ornament of a churcli, 76, 79
not within Church Building Act, 373

Torch for shrine, trust for, superstitious, 42

Tothill Fields bonds, nature of, 363

Towers of town, trust for repair of, 219

Town,
trust for benefit and ornament of, 216, 218, 322
trust for improvement of, 217
trust for jiayment of taxes of, 220
trust for repair of bridges, gates, towers and walls of, 219

Town trustees, with alternative powers, effect of legacy to, 329

Trade, trust to aid one to carry on, 267

Tradesmen : See Young.

Travellers, trust for relief of, 278

Travelling fellowships, trusts for, 169, 252

Trental,

meaning of, 56
trusts for, superstitious, 37

Trinity, denial of, lawful, 108

Trust and power distinguished, 183, 18-1

Trust,

does not fail through defect of the trustee, 10, 61, 62, 64, 122, 147, 236, 289
or death of trustee with discretionary powers, 122, 448, 449, 456
or refusal of society to accept trusts, 147, 457
this doctrine applies to land devised to corporations, 10, 11

and gifts to monastic orders, 61, 62, 64
and gifts to defunct societies on special trusts, 226
and foreign charities, 289
except when head of foreign government is named trustee and refuses,

2S0, 305
cannot be attached to gift in will by an unattested document, 401
may be raised by word condition, 508-510
material word in construction of doubtful power, 183
in default of appointment, when implied, 183, 184
or charge, question whether a charitable gift is, 242-287
See Charge.

Trusts, take position of uses, 4

Trustees : See Special Trustees.

Trustee for charity with power of selection, may not benefit himself, 270

Trustees.

default of, may oust beneficiaries, if condition so expressed, 510
different kinds of, 432

Tuner : See Organ-tuner.

Twelmonth's mind, meaning of, 56
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u.
Ultimate charity, may take all surplus income, 2G9

Uuascfrtaiuable portion of fund,

effect of failure of trusts of, 87, 88, 468-477
what is, 4(38-477

amount required to build chapel, is, 469, 473
amount required to build hospital, 474
amount required to build almshouses, 474
amount required for master, mistress, and repairs of school, 47G
amount required to build schoolroom and offices, 476

Unattested document,
cannot be looked at unless incorporated in will, 212
cannot attach a trust to a gift in a will, 401

Unauthorized version of psalms, condition that recipients chauut at church, 453

Unbequeathed residue, distinguished from invalidly bequeathed, 487, 502
See Lapsed Shake.

Uncertain : See Ascertainable.

Uncertain condition, gift dependent on, void, 427

Uncertainty : See Indefinite Gifts ; Society,

Undefined charitable trusts, when Crown appoints, 417-422.

Undefined portions, devise for cliurch-building and other purposes in, 373

Unemployed money, meaning of, 199

Unexpressed trust, effect of gift on, 413

Uniformity, Act of, existing penal clause of, 100

Unincorporated
companies, nature of shares in, 355
society, officers of, made trustees of charitable funds, 434
scheme ordered, if special permanent trust directed, 435
no scheme, if fund given for purposes of society, 435
to whom paid, and on what evidence, 435, 436
officials, devise to, on charitable trusts, established, 14

Union of parishes, effect of, on charities, 94

Unitarian
Relief Act, 1813.. 104
trusts, question if valid outside of Protestant test, 107
eembh', such trusts are charitable, 112
illegal before 1813.. 124
congregations, trust for valid, without any inquiry as to doctrines, 129, 130,

131

Unitarians, removed from trusteesliip of old trusts, 127
Act for redress of this hardship, 127

many old congregations gradually became, 127

UniversitieB,

excepted out of Charitable Trusts Acts, 531
but some exhibitions brought within them, 537
excepted out of (ieorgian Mortmain Act, 381

and Act of 1888..5.">9

gifts to colleges in, excepted out of Georgian Mortmain Act, 381
question as to future colleges, 382
what are now exempt from Mortmain Act, 1888.. 381, 559
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University : ^ee Sciioi.aus.

College exempted from the Georgian Mortmain Act, 393

Uuniiirried women : See Cuediulk.

Unnatural construction put upon atat. 43 Eliz., 11

Unsuccessful charity, costs of, 501

Uses, system of, 4

statute of, 4
revived as trusts, 4

Usher, trust for, 259, 2G5, 270, 272, 276

Utilitarian purposes, trust for, 20G

Utility : See Local Ciiauitable Tkusts.
trust for undertakings of general, 202

V.

Validity of trusts, on what principle tested, 5

of trust, form of inquiry to determine, 116

Valutsof different parts of mixed fund, when fixed, 488

Vault : See Tomb ; Family Vault ; Gravestone.

Vegetables, trusts to benefit man through, 171

Vendor's lien, debt secured by impure personalty, 348

Vesting order may be made in chambers, 529

Vestments, trust to provide for church, good, 40

Vicar, trust for, if presented on A.'s recommendation,
eftect of A.'s neglect to recommend, 453

Victoria Hospital, legacy to, what hospital intended, 238

Victoria University excepted out of Mortmain Act, 1888 . . 381, 559

Village itinerancy, nature of, and validity of legacy to, 329

Vincentian order, trust for, void, 64

Virgin Mary, dressing figure of, superstitious, 51

Virtue, trust to promote interests of, 197

Visit*vtiou fee, 259

Visitation of archdeacon, costs of, a parochial expense, 97

Vivisection, protection of animals liable to, 172
trust for suppression of, 178

Void gifts, who takes the benefit of: See Failure, Effect of. And see Super-
stitious Trusts and Forbidden Keligious Trusts.

Void, gift over, if trust void : See Gift Over.

Voluntary associations, effect of gifts to, 65

Voluntary covenants, to pay money for charitable purposes,
only pure personalty applicable to pay, 414
and pure and impure considered as applied rateably, 415
secus if covenant with B., and B. gives proceeds in charity, 415
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Voluntary subscription,

one applied cy-prcs by Act of Parliament, 459
action against collector of, 545, 547
and estate of, 442
effect of death of collector of, 442

Voters, registration of, instance of allowance of paying costs of, 97

Waiver of claim by charitable claimant allowed, 232

Waiver of sanction of Charity Commissioners not allowed, 546

Walls of town, trust for repair of, 219

Ward, gift to, on trust incompletely expressed, 208

Ward of city, land of, not charitable, 220
legacy to, charitable, 220

Warden of company, fee to, 259, 260, 264, 272, 287

Warders of company, fee to, 275

Waste, school-house built upon, held dedicated to charity, 312

Watchhouse of city ward, not charitable, 220

Watching town, trust for, 218, 220

Water, trust to bring to a town, 216

Water-pipes, rates for lajdng down, make a charitable fund, 219

Welsh charity school, nature of, and validity of legacy to, 332

Westminster, gifts to scholars of,

excepted out of Georgian Mortmain Act, 381, 559
limit of advowsons tenable by, 381, 567, 568

Westminster Hospital has a limited exemption from Georgian Mortmain Act,
391

Westminster Hospital, Charing Cross, what hospital takes legacy to, 230

Westminster Improvement bonds, nature of, 366

Westmoreland Society School, legacy to, 493

Widening streets, trust for, 220

Widows, trust for charitable, 140, 144
of respectable tradesmen, 145

Wills, gifts by, are forbidden by the Georgian Mortmain Act, 337
power to leave land by, for public parks, &c., 557

Wills of land in London, where proved, 18

ditto including chattels, 19

Wincliester, gifts for scholars of, excepted out of Georgian Mortmain Act, 381,
559

limit of advowson tenable by, 381, 567, 568

Windsor, trust for poor knights of, 255, 283

Wine for church, trust to])rovide, good, 40
a parochial expense, 97

poor, 86
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Wisbeach Canal Co, nature of shares in, SSO

Woods, devoted to repair of sea-banks, constitute a charity, 221

Worcester, diocese of, hold to mean old (Hocose, 237

Workliouse, site of, liehl on trust to aid poor-rates, 96
is ailected with a eharital)le trust, 98

conveyance of, to parish, is a oharitablo couvoyanoe, 99

Y.

Yflrmoutb Harbour bonds, pure personalty, 366

Year's mind, meaning of, 06

Young people, trust to give supper to, 173

Young tradesmen and handioraftamon, aid of, a charity, 31
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KiiCCUMBE, Esq., Barristers-at-Law.

"This i? by far the mo-.t elaborate treatise which has appeared on this Act. . . . Those who arc

concerned in questions between landlords and tenants should not be without this book."

—

Laiu "Journal.

" This is one of the best books on this Act which has yet appeared."

—

Ltnv Times.
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